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AGENT. 


$77. Fire.— Authority of.— Unauthorized Waiver.— Vacant 
Building.—The policy provided that if the property became and 
remained vacant for more than fifteen days without notice to the 
company and consent indorsed on the policy, it should be void ; 
also that no officer, agent, or representative shall be held to have 
waived any of its terms unless such waiver should be indorsed 
on it. The agent, authorized to issue and renew policies, was in- 
formed that the premises would be vacant, and gave oral consent, 
making a memorandum of same upon the register. There was 
evidence that he informed plaintiff that an indorsement was not 
necessary ; also that the plaintiff was aware of the provisions of 
the policy. The company was not informed of the vacancy until 
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after the loss. Jield, that the agent was not authorized to give 
consent in any other way than by an indorsement in the manner 
prescribed, although the company itself might dispense with the 
condition by oral consent. 

Trustees vs. Brooklyn F. Ins. Co., 19 N. Y., 305. 


Held, that this was not a case in which the principal is bound 
because the act was within the apparent scope of the agent’s au- 
thority ; the oral consent was in excess of his known authority. 

Cases of Clark vs. Metropolitan Bank, 3 Duer, 248; Story on Agency, 
2127 ; Howard vs. Braithwaite, 1 Ves. & B., 209 ; Stainer vs. Lysere, 3 Hill, 
412; Barnard vs. Wheeler, 24 Me., 279, distinguished. 

Held, that the condition was lawful, and one which the com- 
pany had a right to insert, and was not waived by the unauthor- 
ized act of the agent. The case is unlike those which hold that 
conditions which enter into the validity of a policy at its incep- 
tion may be waived by agents. 

Cases of Trustees, ete. vs. Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Sheldon 
vs. Atlantic Fire and Marine Ins. Co., 26 N. Y., 460; Boehen vs. Williams- 
burg Ins. Co., 35 id., 182 ; Bodine vs. Exchange Ins. Co., 51 id., 117 ; Bow- 
man vs. Agricultural Ins. Co., 59 id., 526; Carroll vs. Charter Oak Ins. Co., 
1 Abb. Ct. App. Dec., 316 ; Van Schaick vs. Niagara Ins. Co., 6 Ins. Law 
Jour., 195, distinguished. 

Walsh vs. Hartford Fire Ins. Co. 

Rep’d Jour’l, p. 423, 


APPLICATION. 


§78. Fire.—Jisdescription.—Agent.—The policy provided that 
it was accepted on the condition, among others, that the appli- 
cant must state “the position, etc., of all contiguous buildings,” 
and that the “survey, description, and representations shall be 
taken and deemed a part of the policy and a warranty.” The 
policy, after stating the situation of the different buildings, adds, 
“ As per application on file No. 1,234.” The only application of 
that description was one on file at the office of the agent who had 
issued the policy, to whom it had been sent some time before, in 
connection with a policy issued by another company which this 
one suspended. Held, that the application was no part of the 
contract, and had no relation to it. A misstatement in the sur- 
vey did not avoid the policy. 
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Clinton vs. Hope Ins. Co., 45 N. Y., 454. 


Held, that the survey having been apparently made by an agent 
according to printed instructions, although purporting to have 
been by the insured, the avoidance of policy would be questiona- 
ble even if the application were obligatory. 


Vilas vs. N. Y. Cent. Ins. Co. 
Rep’d Jour’, p. 440. 


CONSTRUCTION. 


$79. Fire.—JVisconsin Law of 1874.—Cash Value of Pro- 
perty.—.Arbitration—Under the Wisconsin law of 1874, provid- 
ing that in case of total loss the amount insured in the policy 
shall be taken as the value of the property and the measure of 
damage, it is not necessary to set out the actual cash value of the 
property in the complaint. A stipulation in the policy that a 
difference between the parties shall be submitted to arbitration, 
and that no action shall be brought until an award has been 
made, is inconsistent with the provisions of the statute and void. 
No arbitration or award is needed before instituting suit. 

Reilly et al. vs. Franklin Ins. Co., [reported p. 391.] . 

Thompson et al. vs. St. Louis Ins. Co. 


Rep’d Jour’l, p. 396. { Wis. S.°C. 


§80. Fire.—LExecutory Contract to Transfer.—An executory 
contract for a future transfer of the property is not such a legal 
transfer as is contemplated in a provision that where the property 
has been sold or delivered, or otherwise disposed of so that all 
interest or liability on the part of the insured has ceased, the 
policy should terminate. 


Browning vs. Home Ins, Co. of Columbus. 


Rep’d Jour’l, p. 428, 
CONTRACT. 
§ 81. Fire.—Liability of Express Company.—In the case of a 


contract with an express company, the shipper must look prima- 
rily to the company ; and if he seeks to hold its agents responsi- 
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ble it must be through the contract of the express company with 
himself. 
N. J. Steam Nav. Co. vs. Merch. Bank of Boston, 6 Howard, 344. 


Where the contract with the dispatch company was for trans- 
portation from St. Louis to Liverpool, no particular inland route 
being mentioned, and limited the liability to loss on its own road, 
and the loss occurred after the goods had passed into the control 
of another road, with which it had an agreement for the trans- 
port of goods ; Held, that the dispatch company was not liable, 
and an insurer subrogated to the rights of the owner could not 
recover against it, nor against the railroad company which was 
employed as its agent. 


St. Louis Ins. Co. vs. St. Louis, Vandalia & Terre Haute R. R. Co. 
Rep’d Jour’l, p. 343. U. 8. C. C., Mo. 


MEASURE OF DAMAGES. 


§82. Fire.—Construction of the Wisconsin Statute—The Wis- 
consin statute of 1874, providing that in insurance on real pro- 
perty, in case of a total loss, the amount written in the policy 


shall be taken and deemed the true value of the property at the 
time of such loss, and the amount of the loss, and that such 
amount shall be taken and deemed the measure of damages, does 
not merely make the amount written prima facie evidence of the 
damage ; it must be regarded as if written in the policy itself, 
and any policy provision conflicting with the statute must fail. 
Where the policy provided that the loss or damage should be 
established according to the true and actual cash marketable 
value of the property at the time of loss ; Held, in a case of total 
loss, that the stipulation being in conflict with the statute must 
fail. The measure of damages being fixed by the statute, the 
company has no right to show that the loss is less than the 
amount written in the policy. 

Case of Farmers Ins. Co. vs. Curry, 10 Ch. L. N., 43, excepted to. 
White vs. Conn. Mut. Life Ins. Co., U. S. C. C., Mo.; Emmory vs. Pisca- 
aqua F. & M. Ins. Co., 52 Maine, 322 ; Chamberlain vs. Ins. Co., 55 N. H., 
249 ; Sedgwick on Cons. of St., p. 70; Luce vs, Dorchester Ins. Co., 105 
Mass., 297 ; Brown vs. Quincy Ins. Co., id., 396. 

Reilly et al. vs. Franklin Ins. Co. 

Rep’d Jour’I, p. 391. 





Mortgaye Clause. 


MORTGAGE CLAUSE. 


$83. Frre.—Construction of. —Subrogation.—Contributory Lia- 
bility. —A building mortgaged to H. for $14,000 was insured by 
S., the owner, for his own benefit for $4,000 in the L. company, 
and $10,000 in the W. company. The W. company, at the re- 
quest of the parties, subsequently indorsed on its policy, Loss, if 
any, payable to H., mortgagee, and affixed the usual mortgage 
clause agreeing that the mortgagee’s interest should not be in- 
validated by any act of the mortgagor etc., and providing that 
whenever the company should pay the mortgagee any sum for 
loss, and claim that no liability existed as to the mortgagor, it 
should be subrogated to the mortgagee’s right of recovery, or at 
its option might pay the whole amount of the mortgage and take 
an assignment of the whole. The damage was $9,000, and the 
L. company paid its proportion, four fourteenths, to the owner. 
In a suit by mortgagee to recover the whole amount from the W. 
company; Held, that the mortgage clause created a new con- 


tract with the mortgagee, not in the nature of an assignment, 
but as an independent party entitled to the full amount of insur- 
ance without regard to the owner, and renders such mortgagee 
a party having distinct interests separate from the owner, em- 
braced in another and a different contract. 


Cases of Grosvenor vs. Atlantic Fire Ins. Co. of Brooklyn, 17 N. Y., 391; 
Buffalo Steam Engine Works vs. Sun Mutual Ins. Co., id., 401; Frink vs. 
Hampden Ins. Co., 31 How., 30 ; 45 Barb., 348 ; Cone vs. Niagara Fire Ins. 
Co. 3N.Y.,8. C., (T. & C.) R., 33, 39; Merwin vs. Star Fire Ins. Co., 7 
Hun., 659, affirmed in Court of Appeals; May on Fire Ins., 460 ; Flanders 
on Fire Ins., 442, distinguished. Excelsior Fire Ins. Co. vs. Royal Ins. 
Co., 55 N. Y., 348 ; Springfield Ins. Co. vs. Allen, 43 N. Y., 392. 

Held, that the provision that the policy shall not be invalidated 
etc., does not mean that it shall not become void, but that it shall 
continue valid for the full amount named. Held, that a require- 
ment that the mortgagees should give notice of any change in 
the risk within their knowledge does not conflict with this view. 
Held, that the provision regarding subrogation does not indicate 
that only the owner’s interest was insured, but rather indicates 
an intention to exonerate the mortgagee from the application of the 
provision regarding other insurance. Held, that the mortgagee 
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was entitled to recover the full amount of the loss, and this right 
was not interfered with by the provision that the company should 
only be liable for its proportion. On any other principle the 
plaintiff would be unable to recover the amount of his loss, since 
he has no claim on the L. policy. 

Weyman vs. Prosser, 36 Barb., 363 ; Carpenter vs. Providence Ins. Co., 
16 Peters, 495 ; Columbian Ins. Co. vs. Lawrence, 10 Peters, 507-512 ; Me- 
Donald vs, Black, 20 Ohio, 185. Case of Mayor, ete., vs. Hamilton Fire 
Ins. Co., 89 N. Y., 45, distinguished. 

Huslings vs. Westchester Fire Ins. Co. 

Rep'd Jour'l, p. 430, 


PRACTICE. 


§84. Lire.— Bill of Equily pending in Foreign Jurisdiction not 
the Ba-is for Injunction.—Where a suit in equity was brought in a 
New York court by the wife for recovery on a wife’s policy 
claimed to have been assigned without consideration, against the 
company and the assignees, and it was sought to enjoin a suit 
at law, afterward brought by the assignees against the company 
in another state; Held, that at law the pendency of a former 
action between the same parties for the same cause is pleadable 
in abatement to a second action ; but the former action must be 
in a court of the same State. 

Maule vs. Murray, 7 Term, 470; Buckner vs. Finley, 2 Pet., 590; Brown 
& Seymour vs. Joy, 9 Johns., 221; Smith vs. Lathrop, 44 Penn. St., 326. 

The rule in equity is analogous to the rule at law. 

Story’s Eq. Pl., sec. 741 ; Foster vs. Vassal, 3 Atk., 589. 

The plea of a suit pending in equity in a foreign jurisdiction 
will not abate a suit at law in a domestic tribunal. 

Lord Dillon vs. Alvares, 4 Vesey, 357 ; Hatch vs. Spofford, 22 Conn., 485 ; 
7 Met. Mass., 570; 15 Vt., 234. 

Held, that a bill of equity pending in a foreign jurisdiction is 
not the basis for an injunction against prosecuting a suit at law. 

Mutual Life Ins. Co. vs. Harris. 

Rep’d Jour’l, p. 411. U.S 8.C. 


$85. Lire.—Lvidence of Decree in another State admissitle as 
Bar to a subsequent Suit—Two policies issued for the benefit of 
the wife were assigned, as claimed by the wife, through misrepre- 
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sentation, and without consideration on her part. By an ar- 
rangement with the company the policies were dropped and new 
policies issued to the assignees substituted. After the death 
of the insured, suit was brought by the wife against the company 
and assignees to recover in a New York court. All the parties 
appeared and pleaded, and a decree was entered directing the 
company to deposit the money to the credit of the action, and 
releasing it from further interest. Held, that when a judgment 
or decree has been given in one State, by a court having jurisdic- 
tion of the parties and the subject, it has the same force and ef- 
fect when pleaded or offered in evidence in the courts of any 
other State. 

Mills vs. Duryea, 7 Cranch, 483; Mayhew vs. Thatcher, 6 Wheat., 129 ; 
Habich vs. Folger, 20 Wall., 1; Bumley vs. Stephenson, 20 Ohio, 474; 
Dobson vs, Pierce, 2 Kernan, 156. 

Under a plea of general issue in assumpsit, a judgment recov- 
ered may be given in evidence. 

2 Strange, 733; 1 Saunders, Williams’ Notes, 67 a; Stafford vs. Ciark, 2 
Bingham, 377 ; Young et al. vs. Black, 7 Cranch, 565. 

Held, that the decree was admissible in evidence as a bar to a 


subsequent suit by the assignees against the company ina U.S. 
court. 

Mutual Life Ins. Co. vs. Harris. 

Rep’d Jour’l, p. 417. 


PREMIUM NOTE. 


§ 86. Marine.—Liability on.— Question for Jury.—The maker 
of a premium note given to a mutual insurance company for the 
nominal premium upon an open policy executed to cover such 
risks as may be afterward indorsed thereon, is liable to the com- 
pany on such note only to the amount of the actual premiums 
upon the risks assumed by the company and indorsed thereon. 
Where a premium note for an open policy is given after the or- 
ganization of the plaintiff corporation, and after application for 
insurance to the amount required by its charter to authorize the 
issuing of policies, by one of the original subscribers who had 
paid his former note given for the purpose of starting the com- 
pany in business and for the better security of those concerned, 
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it is for the jury to determine whether the note thus subsequently 
given is for an ordinary policy, or for “the better security of 
those concerned.” 

Howard vs. Hinckley & Egery Iron Co., 64 Me., 93, distinguished. Maine 
Ins. Co. vs. Farrar, 66 Me., 133, 

Maine Mutual Marine Ins. Co. vs. Stockwell & Co. 

Rep’d Jour’l, p. 308. 


TITLE. 

$87. Fire —Mortgage.—Alienaticn.—Forfeiture—The policy 
insured $2,500 on merchandise, with a provision that where the 
property or any part thereof “shall be alienated, or in case of 
any transfer or change of title to the property insured, or any 
part thereof, or of any interest therein,” without the consent of 
the company, or if it should be levied upon or taken into custody 
on any legal process, or the title to possession be disputed in any 
legal or equitable proceeding, the policy should cease to be bind- 
ing. Held, that the subsequent placing of a mortgage for $:82 
without the knowledge of the company, avoided the policy. 


Sossaman etal. vs. Pamlico Banking and Ins. Co. 
Rep’d Jour'l, p. 398. N.C.8. C. 


$88. Fire.—Transfer as Security.—Misrepresentation.—De- 
scription.—Proofs of Loss.—Fraud.—The furniture insured was 
acquired by bill of sale absolute in form, but intended only 
as security for money lent. G. lived in a house belonging to in- 
sured, who, after going to the house and receiving formal posses- 
sion, allowed it to remain in the custody of G., with the under- 
standing that the legal title was to be in the insured. The bill 
of sale was an indorsement on a bill of parcels from a prior 
owner by G. in the following words: “TI hereby transfer and sell 
all the above furniture to,” etc. Held, that the transaction was not 
in the nature of a pledge or mortgage, it was a transfer of the 
legal title to the insured, which not having been defeated by credi- 
tors, entailed on him a direct loss to the value of the property 
insured. 


Haley vs. Manufacturer’s Ins. Co., 120 Mass., 296 ; Eastern Railroad vs. 
Relief Ins. Co., 98 Mass., 423 ; Williams vs. Roger Williams Ins. Co., 107 
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Mass., 879 ; Clark vs. Washington Ins. Co., 100 Mass., 510; Pennock vs. 
McCormick, 120 Mass. 

Held, that the property was properly described as the plain- 
tiff’s household furniture. The omission to state that the pro- 
perty was in the custody of another, in the absence of inquiry, 
was not a material concealment or misrepresentation. State- 
ments in the proofs of loss that “the property belonged exclu- 
sively to the assured, and that no other person had any interest 
therein,” and that “the articles named belonged to and were in 
the possession of the insured at the time of the fire,” were not 
fraud or false swearing within the terms of the policy. 

Campbell vs. Charter Oak Ins. Co., 10 Allen, 213; Daniels vs. Hudson 
River Ins, Co., 12 Cush., 416 ; Curry vs. Commonwealth Ins. Co., 10 Pick., 
535. 

Little vs. Phoenix Ins. Co. 

Rep’d Jour’l, p. 471. Mass. 8. J. C. 


VACANT OR UNOCCUPIED. 


§ 89. Frre.—Description.— Materiality—The description of 
the building insured as a dwelling is not # warranty that it is oc- 
cupied as such, in the absence of any policy provision to that 
effect. A provision in the policy that any omission to make 
known a fact material to the risk should render it void, is not 
violated by the failure of the insured to disclose the fact that it was 
unoccupied, in the absence of fraud, or of any special inquiry on 
that point. 

Gates vs. Madison Mut. Ins. Co., 5 N. Y., 475. 

Browning vs. Home Ins. Co. of Columbus. 


WAIVER. 


§90. Frire.—Agent’s Authority.—Proofs of Loss.—Limitation 
Clause.— Evidence.—General agents charged with the duty of set- 
tling a loss have power to dispense with stipulations for the 
benefit of the company as to the mode of ascertaining the lia- 
bility and limiting the right of action. 


Eastern Railroad vs. Relief Ins. Co., 105 Mass., 570; Kennebeck Co. vs, 
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Augusta Ins. Co., 6 Gray, 204 ; Gloucester Manufacturing Co. vs. Howard 
Ins. Co., 5 Gray, 497, 

A general refusal to pay, followed by negotiations for a settle- 
ment without objection to the form of proofs of loss, is a waiver 
of such objection, and the rule is equally applicable to mutual 
companies. 

Graves vs. Washington Ins. Co., 12 Allen, 391; Heath vs. Franklin Ins. 
Co., 5 Cush., 258 ; Eastern Railroad vs. Relief Ins. Co., 105 Mass., 570 ; Un- 
herhill vs. Agawam Mutual Ins. Co., 6 Cush., 440 ; Brewer vs. Chelsea Mu- 
tual Ins. Co., 14 Gray, 203 ; Priest vs. Citizens’ Mutual Ins. Co., 4 Allen, 
605 ; Blake vs, Exchange Mutual Ins. Co., 12 Gray, 265. 

Where the conduct, declarations, and delay of the officers and 
agents would justify the inference that they were acting in bad 
faith to delay a suit, and that the insured was led by such ac- 
tions to delay, a finding that the limitation clause has been 
waived will not be disturbed. A finding will not be disturbed 
where the court cannot say as matter of law that there was not 
enough evidence to sustain the verdict. 

Fullum vs. New York Union Ins. Co., 7 Gray, 61; Ames vs. New York 
Union Ins. Co., 14.N. Y., 254 ; Goodwin vs. Amoskeag Ins, Co., 20 N. H., 73. 


Litile vs. Phoenix Ins. Co. 
—§ 88. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


caine: 


From certified transcripts in our possession. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Appeal from U. S. Circuit Court, District of Maryland. 


MUTUAL LIFE INS. CO. or New Yors, Appellant, ‘ 
US. 


J. MORRISON HARRIS, Assianez or Trustee oF 


Wiuiam H. Brune. 


Where a suit in equity was brought in a New York court by the wife for recovery 
on a wife’s policy claimed to have been assigned without consideration, against 
the company and the assignees ; and it was sought to enjoin a suit at law, af- 
terward brought by the assignees against the company in another state ; 


Held, that a bill of equity pending in a foreign jurisdiction is not the basis for an 
injunction against prosecuting a suit at law. 


In the Circuit Court this was a bill for an injunction upon Horatio 
L. Whitridge, assignee of William H. Brune, enjoining him against 
further prosecuting two actions at law which he had commenced 
against the complainant in the Circuit Court of the United States for 
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the district of Maryland. The suits were founded upon two policies 
of insurance on the life of John S. Barry, issued by the complainant 
on the 18th of January, 1872, in the name of William H. Brune, one 
for $20,000 and the other for $5,000. 

The material averments of the bill are the following : 

1. That the complainant, a New York corporation, on the 11th of 
January, 1867, issued a policy of life insurance to Rosalie C. Barry, 
wife of John S. Barry, for $20,000 on the life of her husband, and on 
the 9th of December, 1870, issued to her a second policy on the 
same life, insuring $5,000. 

2. That the premiums were regularly paid until December, 1871, 
and January, 1872. 

3. That about the latter part of December, 1871, and the beginning 
of January, 1872, an agreement was made between Mrs. Barry, Mr. 
Barry, and Mr. Brune for the assignment or transfer of the policies to 
the latter, and that in pursuance of the agreement, and in accordance 
with a mode of proceeding before used by the complainant in cases 
of insurance on the lives of married women, the policies were per- 
mitted, with the consent of all parties interested except the complain- 
ant, to lapse, that is to say, to become forfeited, with the intent, how- 
ever, to have the same renewed or reissued in Brune’s name. 

4. That as evidence of such intention, Brune, (as whose assignee 
Whitridge, the defendant, claimed,) united with John S. Barry insign- 
ing a paper called “ A declaration to be made and signed in case of is- 
suing new policy after lapse,” dated December 16, 1871, referring to 
and adopting the original application made by Mrs. Barry for insur- 
ance, dated December 9, 1870, andsigned by her ; that he also united 
with Mr. Barry in signing another paper, dated January 12, 1872, 
adopting Mrs. Barry’s original application for insurance, dated Janu- 
ary 11, 1867. 

5. That Mr. Barry did not undergo a new medical examination ; 
that no other applications were made for the two insurances (upon 
which the suits were brought,) than those made by Mrs. Barry in 1867 
and 1870, and so as aforesaid adopted by Mr. Brune, and that there- 
upon the two policies issued to Mrs. Barry were surrendered and 
canceled. 

6. That at the time when the original policies issued to Mr. Barry 
were canceled, two others for the same amount on the life of the said 
John S. Barry were substituted therefor ; that they were issued to 
William H. Brune with like premiums and having the same numbers 
as those.of the canceled policies, differing only in the fact that the 
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premiums were made payable semi-annually instead’ of annually as 
theretofore, and that Brune paid up the premiums that had before fallen 
due and that remained unpaid. 

7. That in February, 1872, Brune assigned these policies to Whit- 
ridge (Harris being now substituted as Brune’s assignee or trustee in 
place of Whitridge.) 

8. That John S. Barry died in March, 1872. 

9. That shortly after, or about April 4, 1872, Mrs. Barry filed in the 
Supreme Court for the city and county of New York her bill of com- 
plaint against the complainant in this bill, and against both Bruue 
and Whitridge, in which she alleged substantially what is hereinbe- 
fore set forth, and also complained that the novation of the policies, 
or the lapsing and reissue as aforesaid, was without her consent ; that 
it was done after her signing some paper by reason of certain persua- 
sions of her husband when he was embarrassed in business and dis- 
turbed in mind; that she did not act voluntarily and freely ; that 
Brune acquired no rights under the said new policies, nor did Whit- 
ridge by the assignment to him, and she prayed the company might 
be enjoined against paying to Whitridge the amounts due thereon. 

The bill and proceedings in the New York case were filed and 
made a part of the present complainant’s bill. 

10. That, as appeared in those proceedings, pursuant to an agree- 
ment of the parties and an order of the court, this complainant, the 
insurance company, deposited the sums named in the two policies in 
a trust company to the credit of the case, and the court ordered that 
the complainant should be discharged and that the action should be 
discontinued as to it. 

11. That notwithstanding the agreement and order, and the pay- 
ment, Whitridge, the defendant, had afterward, in September, 1872, 
brought two suits on the two new policies in the Circuit Court of the 
United States for the District of Maryland, the same suits the 
prosecution of which the complainant sought by this bill to have 
enjoined. 

12. That the prosecution of these suits, if successful, would result 
in compelling the complainant to pay the same policies twice, and 
might give to Whitridge double payment. 

Most of the material averments of this bill were admitted by the 
answer. It averred in addition, that the original policies were as- 
signed to Brune as collateral securities for loans Brune had made to 
Mr. Barry, and that the permitted lapse and the issue of the new 
policies were intended only to make the assigment effective. It de- 
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nied, however, that the new policies were in substitution for the poli- 
cies surrendered, and asserted that they were separate and new 
contracts. It admitted the execution of the agreement or stipulation 
in the New York case, but alleged that it was without Mr. Brune’s 
knowledge or consent, and alleged also that it was not intended to 
surrender or affect in any way the right of the defendant under the 
two policies issued to Brune and assigned to him. 

Such was the case when it came on for hearing, the parties having 
agreed that Mrs. Barry’s bill of complaint might be read, as also the 
answers of Brune and Whitridge thereto, the stipulation made in the 
case, the order of the court that the company pay the amount of the 
policies, less the costs, into court, a subsequent order abrogating 
the former and the stipulation, together with a pending appeal there- 
from. 

Upon this showing the Circuit Court refused the injunction asked 
for and dismissed the complainant’s bill. We agree with the counsel 
for the appellee, that whether the Circuit Court erred or not must be 
determined in view of the facts as they appeared when the decision 
was made. But we do not admit, as it is argued, that Mrs. Barry in 
her bill claimed only what was assured to her by the original policies. 
She claimed a decree against the insurers, that they should pay to 
her. She asserted that the original policies had been surrendered 
and canceled, and she claimed that Brune and Whitridge were assert- 
ing rights adverse to hers. She charged in effect that the assign- 
ments of those policies she had made had been obtained from her by 
duress, through misrepresentation, and without any present consider- 
ation. The surrender and reissue to Brune, concerted between him 
and Mr. Barry, the payment of the premium of the substituted poli- 
cies with Mrs. Barry’s dividends and money, the identity of the num- 
bers of the new policies with those of the old, and the fact that the 
stipulated premiums were the same, adjusted according to the age of 
Mr. Barry when the first policies were granted, and paid from the 
times when under those policies they were due, were set forth as 
proofs that the substituted ones were only continuations of the first 
insurance, and that in equity they were her property. Neither 
Brune’s nor Whitridge’s answer, which were in evidence, effectually 
controverted this. Mr. Brune’s substantially admitted it. In his 
answer he everywhere speaks of himself as the assignee of the original 
policies, asserts Mrs. Barry’s assignments as the foundation of his 
right, alleges that the policies were suffered to lapse and were sur- 
rendered that they might be renewed and continued for his benefit, 
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and alleges expressly that “the two policies issued in January, 1872, 
constituted the only claim on the said Mutual Life Insurance Com- 
pany on account of insurance on the life of the said Barry, and that 
the plaintiff has no claim whatsoever to the said policies, or either of 
them, or to the sums secured thereby, until the indebtedness of the 
s#id Barry and of his firm, to secure which the said policies were as- 
signed as aforesaid, shall have been fully paid and satisfied.” Thus 
the answer implies a clear admission that in equity Mrs. Barry is the 
owner of the new policies, subject only to Brune’s right (whatever it 
may be,) to hold them as a collateral security. 

The case in the New York Supreme Court, therefore, involved the 
same controversy as that exhibited in the two Maryland suits, and the 
complainant here and Whitridge are parties in each. Alike in the 
bill and in the action at law, it is a vital question whether the insur- 
ers are liable for the sums insured by the policies of January, 1872, 
and whether they are liable to Whitridge as assignee of Brune. 
Hence, if there were a final decree in the New York case against the 
complainant here, the present appellee would necessarily fail in the 
action he has brought in Maryland. That decree would be pleadable 
in bar to his suits, and the complainant would have complete pro- 
tection at law. 

But the difficulty in the appellant’s way is that when this case was 
heard in the court below, the record of the New York case exhibited 
no final decree. The order that the amount of the policies might be 
paid into the trust company to the credit of the case, and that the 
company should be discharged, had been set aside, and the money 
paid under the order had been directed to be returned. All that 
appeared, then, was that a bill in equity was pending in a foreign 
jurisdiction, when the appellee’s suits at law were brought to enforce 
the payment of the policies to Mrs. Barry rather than to Brune or his 
assignee, and that both the present complainant and the present de- 
fendant were parties to that bill. 

This, we think, was not sufficient to justify the injunction for which 
the appellant prayed. At law the pendency of a former action be- 
tween the same parties for the same cause is pleadable in abatement 
to a second action, because the latter is regarded as vexatious. But 
the former action must be in a domestic court, that is, in a court of 
the state in-which the second action has been brought. Maule vs. 
Murray, 7 Term, 470; Buckner vs. Finley, 2 Pet., 590; Brown & 
Seymour vs. Joy, 9 Johns., 221 ; Smith vs. Lathrop, 44 Penn. St., 326. 
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The rule in equity is analogous to the rule at law. Story’s Eq. Pl. 
sec. 741. In Foster vs. Vassal, 3 Atk., 589, Lord Hardwicke said “the 
general rule of the courts of equity with regard to pleas is the same 
as in courts of law, but exercised with a more liberal discretion.” In 
Lord Dillon vs. Alvares, 4 Vesey, 357, a plea of a pending suit in a 
court of chancery in Ireland was overruled in the English court of 
chancery. Certain it is that the plea of a suit pending in equity in 
a foreign jurisdiction will not abate a suit at law in a domestic tribu- 
nal. This was shown in a very able decision made by the Supreme 
Court of Connecticut in Hatch vs. Spofford, 22 Conn., 485, where the 
authorities are learnedly and logically reviewed. See also 7 Met. 
Mass., 570, and 16 Vt., 234. 

If, then, a bill in equity pending in a foreign jurisdiction has no 
effect upon an action at law for the same cause in a domestic forum, 
even when pleaded in abatement ; if, still more, it has no effect when 
pleaded to another bill in equity, as the authorities show, it is im- 
possible to see how it can be a basis for an injunction against prose- 
cuting a suit at law. It follows that the refusal of an injunction by 
the Circuit Court was not erroneous. 

It is contended, however, that if the appellant was not entitled to 
the injunction asked for, the bill should not have been dismissed, but 
that it should have been retained until the final disposition of the 
case in New York. The Supreme Court in that State having first ob- 
tained possession of the subject-matter of the controversy, as well as 
jurisdiction of the parties, itis argued had a right to proceed to a 
final determination. In view of this fact we concede the Circuit Court 
might have retained this bill. It does not appear, however, that such 
a retention was asked. Nor was it necessary for the purposes of 
justice. As we have already remarked, if a final decree be made by 
the Supreme Court it will, if pleaded, be a bar in the Maryland courts, 
and if a judgment be rendered in the latter, the New York court, 
having jurisdiction of the parties, will be able to determine to whom 
in equity the judgment belongs. 

The decree of the Circuit Court is therefore affirmed. 





Mutual Life Ins. Co. vs. Harris. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to U. S. Circuit Court, District of Maryland. 


MUTUAL LIFE INS. CO. or New Yor, 
Plaintiff in Error, 
vs. 


J. MORRISON HARRIS, Asstanzx, Ere. 


Two policies issued for the benefit of the wife were assigned, as claimed by the wife, 
through misrepresentation, and without consideration on her part. By an ar- 
rangement with the company the policies were dropped and new policies is- 
sued to the assignees substituted. After the death of the insured, suit was 

: brought by the wife against the company and the assignees to recover in a New 
York court. All the parties appeared and pleaded, and a decree was entered 
directing the company to deposit the money td the credit of the action, and 
releasing it from further interest. 


Held, that the decree was admissible in evidence us a bar to a subsequent suit by 
the assignees against the company in a U. S. court. 
Judgment reversed. 


Srrone, J. 

The first assignment of error is that the “ Circuit Court refused to 
allow the matter of the decree of interpleader in the New York case, 
which is mentioned at the end of the first bill of exceptions, to be set 
up in any manner, either by way of plea or in evidence.” To under- 
stand this assignment it is necessary to observe carefully what the 
New York case was. It was a bill filed on the 4th of April, 1872, in 
the Supreme Court of New York, wherein Rosalie C. Barry was com- 
plainant, and the Mutual Life Insurance Company, together with 
William H. Brune and Horatio L. Whitridge, were defendants. The 
bill averred, in substance and effect, that two policies of insurance, one 
for’ $20,000 and the other for $5,000, on the life of John S. Barry, the 
complainant’s husband, dated January 18, 1872, issued by the insur- 
ance company to Mr. Brune, belonged in equity to her; that they 
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were substitutes for, or continuations of policies the company had 
previously issued to her, upon which she had paid the premiums for 
a number of years, and which, by the compulsion and misrepresenta- 
tions of her husband, she had been induced to assign to Brune with- 
out any consideration ; that afterward Brune arranged to have the 
policies surrendered, and those of January 18, 1872, (which are the 
same as those upon which the present suit has been brought,) issued 
to him in lieu of the surrendered ones ; that this arrangement was 
carried out ; that the new policies were issued bearing the same num- 
bers as those of the old, calling for the same premiums, insuring the 
same amounts ; that no consideration was paid for them other than 
the surrender ; that the premiums were paid as of the times when 
they were due on the surrendered policies ; that such payment was 
made principally by the application on account thereof, without her 
knowledge or consent, of the cash value of the dividends to which she 
was entitled, in virtue of the former policies issued to her, and with 
which she had been credited by the company. The bill also charged 
that Brune paid in money only the difference between such cash value 
of her dividends and the aggregate amount of the annual premiums, 
and that the cash was furnished to him at his request, by the com- 
plainant’s husband on her account. The prayers of the bill were that 
the insurers should be enjoined against making any payment of such 
insurance to Brune, or to Whitridge, (who claimed some right as as- 
signee of Brune,) and that payment to her should be decreed. She 
also prayed that it might be adjudged she had not parted with or 
been divested of her rights under said policies, and that the defend- 
ants, Brune and Whitridge, might be decreed to have acquired no 
right or interest therein. 

On the 27th of June next following, Brune filed an answer, and at 
the same time Whitridge also answered. In neither answer was 
there a denial of most of the averments of the bill. Brune denied 
that Mrs. Barry’s assignments were involuntary, and claimed that the 
first policies were taken by him as collateral securities for loans which 
he had made to her husband ; that if the assignments were improp- 
erly made, it was without his knowledge or belief; asserted that he 
had assigned the substituted policies to Whitridge, and insisted that 
the court should decree a dismissal of the complainant’s bill, and 
should give judgment in favor of Whitridge’s right to collect the 
sums due under the policies. The answer of Whitridge was similar 
in substance. 
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Subsequently the company put in an answer to Mrs. Barry’s bill, 
accompanying it with a petition for aninterpleader. The answer con- 
ceded the company’s liability to pay the sums due upon the policies, 
(those issued to Brune, and the same as those in suit in the present 
case ;) averred readiness to pay to the person or persons lawfully enti- 
tled to receive payment, and to whom payment could be made with 
safety, and offered to pay into court. The petition prayed that the 
company might be permitted thus to pay ; that thereupon it might 
be discharged, and that Mrs. Barry, Mr. Brune, and Mr. Whitridge 
might be ordered to interplead. 

The case in the Supreme Court of New York, therefore, though not 
strictly a bill of interpleader, was in effect that and more. It was 
in the nature of such a bill; and it was under the practice of that State 
a proper proceeding to determine the rights of the parties. Badeau 
vs. Rogers, 2 Paige, 209. Brune and Whitridge, as well as.Mrs. Barry 
and the present plaintiffs in error, were parties to it, and all of them 
appeared and pleaded. The court thus had complete jurisdiction alike of 
the insurance company, of Whitridge and Brune, and of Mrs. Barry, 
the persons claiming as assured by the policies, and also of the sub- 
ject, the liability of the company to the claimants. 

On the 26th day of November, 1873, a decree was entered in the 
case, which was a final determination of the rights of Whitridge, Brune, 
and Mrs. Barry, or either of them, as against the company. So faras 
it is necessary to refer to it, it was as follows : 

“Tt isfurther ordered that the defendants, the Mutual Life Insur- 
ance Company, within three days next hereafter, deposit the residue 
of said twenty-five thousand dollars with the United: States Trust 
Company of New York, to the credit of this action, for the benefit of 
the plaintiff, or either of the other defendants herein who shall be 
found to be entitled thereto, and that said defendants, the Mutual 
Life Insurance Company, so depositing said amount with said Trust 
Company to the credit of this action, be dismissed from the further 
defense of this action, and thereupon be released, acquitted, and dis- 
charged from all claims or liabilities to the said Rosalie C. Barry, 
plaintiff, and William H. Brune and Horatio L. Whitridge, defendants 
herein, or any or either of them, for, upon, or by reason of the said 
sum of twenty-five thousand dollars, or upon said policies of insurance, 
on the payment of said amount, less said adjusted costs as aforesaid, 
to the said the United States Trust Company of New York.” 

It was further ordered that the several claimants be enjoined from 
bringing any other action or proceedings against the defendant, the 
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Mutual Life Insurance Company of New York, upon the said policies of 
insurance, and the claimants were also ordered to interplead upon 
the pleadings already interposed. 

On the same day the insurance company paid to the United States 
Trust Company, to the credit of the action, as ordered, the amount of 
the policies. 

It was this judgment of the New York Supreme Court which the 
plaintiffs in error offered to plead at the trial in the Circuit Court, 
“ puis darrien continuance,” and also offered to give in evidence under 
an agreement between the parties, and still further, independently of 
any agreement. But the court refused to allow it to be pleaded, or 
to be given in evidence, and this refusal is assigned as error. 

The argument submitted to. us has taken a very wide range. Much 
has been said which, in our opinion, has no bearing upon the exact 
question before us. It may be admitted that the pendency of an ac- 
tion between the same parties and for the same cause, in a foreign 
jurisdiction, is pleadable only in abatement. So it may be admitted 
that even a plea in bar, “puis darrien continuance,” cannot be received 
without verification. But the question here is whether a final judg- 
ment determining the rights of the parties against each other, made 
by a court having jurisdiction both of the parties and of the subject 
of controversy, was admissible, either as evidence under the general 
issue in assumpsit, or when specially pleaded, or in consequence of 
any agreement made. The decree made by the Supreme Court of 
New York, if admissible, was certainly material. It will not be denied 
that its effect was the creation of a complete bar against the recovery 
of any other judgment in that State on these policies of insurance, 
against the plaintiffs in error. The claim of Brune, or Whitridge, be- 
came merged in the judgment of that court. It is perfectly immate- 
rial whether the New York court first obtained jurisdiction of the sub- 
ject and the parties, as in fact it did. When the final judgment was 
rendered it closed the controversy, and after that the person assured 
by the policies could not have maintained a suit on them in that 
State, in the same or any other court. And if not, he cannot now in 
any other State of the Union. This is settled by the act of Congress 
of May 26, 1790, which declares that the records and judicial pro- 
ceedings of the courts of any State, when authenticated, shall have 
such faith and credit given them in every court within the United 
States as they have by law or usage in the courts of the State from 
whence they are taken. The meaning of this is, that when a judg- 
ment or decree has been given in one State by a court having juris- 
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diction of the parties and the subject, it has the same force and effect 
when pleaded or offered in evidence in the courts of any other State 
Mills vs. Duryea, 7 Cranch, 483 ; Mayhew vs. Thatcher, 6 Wheat., 
129 ; Habich vs. Folger, 20 Wall. 1; Bumley vs. Stephenson, 20 Ohio, 
474 ; Dobson vs. Pearce, 2 Kernan, 156. 

If, then, the record of the decree of the New York court was perti- 
nent to the issue in the case in the Circuit Court, as we have seen it 
was, and was material, why should it not have been received? There 
was nothing in the pleadings, nor in the agreement of the parties, we 
think, that stood in the way of its admission. The defendants below, 
now plaintiffs in error, had pleaded the general issue, and, under that 
in assumpsit, a judgment recovered may be given in evidence. 2 
Strange, 733 ; 1 Saunders, Williams’ Notes, 67 a ; Stafford vs. Clark, 2 
Bingham, 377 ; Young et al. vs. Black, 7 Cranch, 565. And if this 
were not the general rule, there was an agreement of the parties filed 
in the case by which it was stipulated that either party might offer in 
evidence, under the general issue, any matter admissible, as if special- 
ly pleaded. Of course this agreement did not mean that an offer of 
evidence might be made that could have no legitimate bearing upon 
a proper decision of the case, and that such evidence should be 
received. But it did mean that whatever would be admissible 
under any plea should be received, if offered under the plea of non- 
assumpsit. 

This, however, was not all. The parties entered into another agree- 
ment that the two causes (viz., suits on the two policies,) should be 
consolidated, that a special plea before filed by the defendants should 
be waived, that either party should have leave to offer in evidence 
any matter admissible, as if specially pleaded, and that certain facts, 
papers, and records were admitted and agreed to, for the purpose of 
taking the court’s opinion in the case as to the plaintiffs’ right to 
maintain the action. Among the papers and records was the record 
of the case in the Supreme Court of New York, including the original 
petition of Mrs. Barry, and subsequent proceedings, together with the 
answer of the company and the petition for an interpleader. This 
agreement was made on the 18th of November, 1873, before the de- 
cree discharging the defendants was entered in the New York court. 
But the tenth clause provided for the use of any subsequent action in 
that case. It was as follows : 

“10. And the said case, wherein Rosalie C. Barry is plaintiff and 
the Mutual Life Insurance Company of New York and William H. 
Brune and Horatio L. Whitridge are defendants, is still pending in 
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New York, and if there should be any further proceedings therein 
which either party may think material, they may be filed as part of 
this agreement at any time before the trial of this case.” 

The decree of the New York court was a further proceeding in that 
case, and by the agreement it was stipulated that it might be filed and 
submitted to the courts as an agreed fact in the case. It is true the 
agreement allowed filing at any time before the trial, and the case was 
called for trial on the 25th of November, 1873. On that day, after the 
plaintiff had stated his case but before any evidence was read, the 
further hearing was postponed until November 29, and on the 29th, 
before any evidence was read, the copy of the final order and decree 
made on the 26th of November by the Supreme Court of New York, 
was filed with the clerk of the Circuit Court. It is now contended that 
it was filed too late. We do not think so, though the learned judge of 
the Circuit Court said he would consider the trial as having begun on 
the 25th. Technically, it may be the trial commenced on that day, 
but it advanced then only to an oral statement of what was submitted 
for trial. All the evidence was given after the record was filed. The 
substantial trial was afterward. The agreement between the parties 
should not have been construed technically, but rather in accordance 
with its spirit and in furtherance of justice. 

And if filing, when it was filed, of the final decree of the New York 
court as a part of the agreed facts was not allowed by the tenth clause 
of the agreement of November 18th, the decree was still admissible in 
evidence. That agreement stipulated that either party might offer in 
evidence any matter admissible as if specially pleaded. It did not re- 
quire the court to enter judgment upon the admitted facts alone. 

It isargued by the defendants in error that the decree rejected by 
the court was not filed, and that the offer of the plaintiff in error was 
only to show a lis pendens. It is true the record did not show that the 
interpleading between Mrs. Barry and Brune and Whitridge had 
terminated. But the decree was a final determination of the claim 
of all and each of them against the defendants in the present case, 
upon the policies now in suit. The claim against the company is no 
longer open to litigation. 

Upon the whole, therefore, we conclude that the first assignment of 
error must be sustained, and what we have said renders it unnecessary 
to remark upon the second. 

The judgment of the Circuit Court is reversed, and the record is re- 
mitted for a new trial. 





Walsh vs. Hartford Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


PETER WALSH, Respondent, 
vs. 


HARTFORD FIRE INS. CO., Appellant.* 


The policy provided that if the property became and remained vacant for more 
than fifteen days without notice to the company and consent indorsed on the 
policy, it should be void ; also that no officer, agent, or representative shall be 
held to have waived any of its terms unless such waiver should be indorsed on 
it. The agent authorized to issue and renew policies, was informed that the 
premises would be vacant, and gave oral consent, making a memorandum of the 
same upon the register. There was evidence that he intormed plaintiff that an 
indorsement on the policy was not necessary ; also that the plaintiff was aware 
of the provisions of the policy. ‘The company was not informed of the vacan- 
cy until after the loss. 

Held, that the agent was not authorized to give consent in any other way than by 
an indorsement in the manner prescribed. 

Held, that this was not a case in which the principal is bound because the act was 
within the,apparent scope of the agent’s authority ; the oral consent was in ex- 
cess of his known authority. 

Held, that the condition was lawful, and one which the company had a right to in- 
sert, and was not waived by the unauthorized act of the agent. ‘The case is 
unlike those which hold that conditions which enter into the validity of a pol- 
icy at its inception may be waived by agents. 

Order reversed. 


AnpREws, J. 

The policy contains the following conditions and provisions : “ If 
the premises hereby insured shall become vacated by the removal of 
the owner or occupant, and so remain for more than fifteen days with- 
out notice to the company and consent indorsed hereon, then the pol- 
icy shall be void.” 

“ And it is further expressly covenanted by the parties hereto, that 
no officer, agent, or representative of this company shall be held to 
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have waived any of the terms and conditions of the policy, unless 
such waiver shall be indorsed hereon in writing.” “This policy is 
made and accepted upon the above express conditions.” 

The dwelling insured, when the policy was issued, was occu- 
pied by a tenant who left the premises June 3, 1875, and the house 
remained vacant from that time until the time of the fire, July 23, 
1875. There was no consent to the vacancy indorsed on the policy, 
and prima facie the plaintiff was not entitled to recover. 

The vacancy for more than fifteen days before the fire having been 
shown, it was incumbent upon the plaintiff, in order to maintain ‘his 
action, to establish that the company had waived or dispensed with 
the condition, or in some way precluded itself from taking advantage 
of it. It appeared upon the trial that one Carpenter was the agent of 
the defendant at Carthage, and was authorized to solicit risks, receive 
applications for insurance, fix rates of premiums, and issue and renew 
policies on behalf of the defendant. The policy in question was is- 
sued by Carpenter. The plaintiffs son, who acted for him, met Car- 
penter on the day the dwelling was vacated, and informed him that 
the tenant was moving out, and asked him to consent that the dwell- 
ing should remain vacant, and Carpenter replied that he would give 
his consent. 

The next morning, as the son testified, he went to Carpenter’s office 
to see if he had given consent, and asked him if it was necessary to 
get the policy and have the consent indorsed, and Carpenter replied 
“Tt was not necessary ; it was indorsed on the books, and it was all 
right.” 

Carpenter was called as a witness for the plaintiff, and testified, “I 
think Mr. Walsh, either in the office or on the steps, spoke to me and 
asked me if it was not necessary to indorse that consent on the policy. 
I told him I did not think it was, but I couldn't do it.” Carpenter 
kept a register in which he entered a memorandum of the policies is- 
sued at his agency, and in the margin of the register opposite the 
memorandum of the policy in question, was entered in his handwrit- 
ing the words, “ Permission to be vacated between time of tenant mov- 
ing out and another coming in.” 

When this entry was made, is left uncertain. Carpenter, when 
pressed to state the time, said, “I guess it was before the fire,” and 
he was unable to fix the time more definitely. 

The plaintiff on the trial insisted that the evidence and facts above 
recited established a waiver by the defendant of the condition requir- 
ing that consent to a vacancy should be indorsed on the policy. In 
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determining this question it is important to bear in mind that there 
is no proof tending to show a waiver by the company of the condi- 
tion, independently of the acts of the agent Carpenter. The transac- 
tion between the agent and the insured was not known to the com- 
pany until after the fire. 

The agent made no report of the fact that the consent had been 
applied for, or had been given. In short, there was no recognition, 
affirmance, or ratification by the company, of what was said or done 
by the agent upon the application of the plaintiff for consent that the 
premises might remain vacant. The question, therefore, whether 
there was a valid consent that the dwelling might remain unoccupied, 
depends upon the authority of the agent to give such consent in any 
other mode than by indorsement upon the policy, or in other words, 
whether having power to consent by indorsement on the policy, he 
could nevertheless bind the company by an oral consent, or by such 
consent accompanied with a memorandum thereof, made in his regis- 
ter. That the agent was authorized to consent to the vacancy by a 
written indorsement on the policy, is clearly implied from the lan- 
guage of the condition, and if the mode in which his consent should be 
manifested had not been specified, or if no provision upon the sub- 
ject had been contained in the policy, we do not doubt that Carpen- 
ter could have consented either orally or in writing, and that his con- 
sent in either mode would have bound the company. He was the 
general agent of the company in the locality where he resided, to 
make contracts of insurance in its behalf, and was vested with large 
discretionary powers. The power of such an agent must, in the ab- 
sence of special restrictions, be deemed to include the power to modify 
contracts made by him, dispense with conditions, and do such acts 
from time to time as are necessary to prevent a forfeiture of policies 
as a consequence of changes in the ownership, situation, or occupa- 
tion of the insured property. 

Insurance corporations organized under the laws of our state may, 
and often do, carry on their business in other states. They cannot 
conduct their business except through agents, and it is a reasonable 
and just inference that agents entrusted with the power to make 
original contracts of insurance, have also the power to modify them as 
occasions and circumstances require. Nor would a restriction upon 
the power of an agent not known to persons dealing with him, limit- 
ing the usual powers possessed by agents of the same churac- 
ter, exempt the principal from responsibility for his acts and con- 
tracts, which were within the ordinary scope of the business en- 
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trusted to him, although he acted in violation of special instructions. 
The company could itself dispense with this condition by oral con- 
sent as well as by writing, (Trustees etc. vs. Brooklyn Fire Ins. Co., 
19 N. Y., 305,) and Carpenter, unless specially restricted, would have 
possessed in this respect the power of the principal. But the policy 
contains the provision that no agent of the company shall be deemed 
to have waived any of the terms and conditions of the policy unless 
such waiver is indorsed on the policy in writing. This is a plain limita- 
tion upon the power of agents, and can mean nothing less than that 
agents shall not have the power to waive conditions, except in one 
mode, viz., by an indorsement on the policy. 

The plaintiff is presumed to have known what the contract contained, 
and the proof tends to the conclusion that this provision was brought 
to his notice. He saw fit, however, to accept the assurance of the 
agent that an entry in the register was sufficient. It is difficult to 
see how, upon the law of contracts and agency, the plaintiff can 
recover. The entry in the register was not an indorsement on the 
policy. 

The oral consent was an act in excess of the known authority of the 
agent. The provision was designed to protect the company against 
collusion and fraud, and the dangers and uncertainty of oral testi- 
mony. The case seems to be a hard one for the plaintiff. But courts 
cannot make contracts for parties, nor can they dispense with their 
provisions. 

The authority of an agent is not only that conferred upon him by 
his commission, but also, as to third persons, that which he is held out 
as possessing. The principalis often bound by the act of his agent in 
excess or abuse of his actual authority, but this is only true between 
the principal and third persons, who, believing and having a right to 
believe that the agent was acting within and not exceeding his author- 
ity, would sustain loss if the act was not considered that of the princi- 
pal. Clark vs. Metropolitan Bank, 3 Duer, 248 ; Story on Agency, 
§ 127 ; Howard vs. Braithwaite, 1 Ves. & B., 209 ; Stainer vs. Lysere, 
3 Hill, 412 ; Barnard vs. Wheeler, 24 Me., 279. 

The doctrine is established to prevent fraud, and proceeds also 
upon the ground that when one of two innocent persons must suffer 
from the act of a third person, he shall sustain the loss who has en- 
abled the third person to do the injury. If, however, a person dealing 
with an agent knows that he is acting under a circumscribed and 
limited authority, and that his act is in excess or an abuse of the au- 
thority actually conferred, then manifestly the principal is not bound 
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and it is immaterial whether the agent is a general or special one. 
The principal has the unqualified right, as between himself and the 
agent, to define and limit the agent’s authority—to invest him with 
large, or with restricted powers only. The agent, as we have seen, 
may sometimes bind the principal, although he transgresses his in- 
structions, provided his apparent authority extends to the act done, 
but this is a rule of protection only. 

Applying to this case these familiar principles, there can be little 
doubt how the question presented in this case should be decided. 

There was a breach of condition which by the express terms of the 
contract rendered the policy void. The condition was a lawful one, 
and one which the company had the right to insert in the contract. 
The judge at the trial held the proof to be insufficient to establish a 
waiver of the condition, and nonsuited the plaintiff. The General 
Term reversed the judgment on the nonsuit, and ordered a new trial. 
We think this action cannot be sustained. This conclusion does not 
interfere with that class of cases which have established that condi- 
tions for the prepayment of premium, and the like, which enter into 
the validity of a contract of insurance at its inception, may be waived 
by agents, and are waived if so intended, although they remain in 
the policy when delivered, and that a contract for removal is for this 
purpose to be treated as an original contract. Trustees etc., vs. 
Brooklyn Fire Ins. Co., 19 N. Y., 305 ; Sheldon vs. Atlantic Fire and 
Marine Ins. Co., 26 N. Y., 460 ; Boehen vs. Williamsburg Ins. Co., 
35 id., 131; Bodine vs. Exchange Ins. Co., 51 id., 117 ; Bowman vs. 
Agricultural Ins. Co., 59 id., 526 ; Carroll vs. Charter Oak Ins. Co., 1 
Abb. Ct. App. Dec., 316 ; Van Schaick vs. Niagara Ins. Co., ( Ct. Ap- 
peals, not yet reported.) 

We think a recovery cannot be permitted in this case without 
changing the law of contracts. 

The order granting a new trial should be reversed, and judgment 
entered upon the nonsuit affirmed. 

Aten, Rapatto and Earn, JJ., concur. Cxurcu, Ch. J., Foreer, 
and Miter, JJ., dissent. 





COURT OF APPEALS OF NEW YORK. 


EDWARD F. BROWNING, Respondent, 
vs. 
HOME INS. CO., or Cotumsus, Onto, Appellant.* 


The description of the building insured as a dwelling is not a warranty that it is 
occupied as such, in the absence of any policy provision to that effect. 


A provision in the policy that any omission to make known a fact material to the 
risk, should render it void, is not violated by the failure of the insured to dis- 
close the fact that it was unoccupied, in the absence of fraud or of any special 
inquiry on that point. 

An executory contract for a future transfer of the property is not such a legal 
transfer as is contemplated in a provision that where the property has been 
sold or delivered, or otherwise disposed of so that all interest or liability on 
the part of the insured has ceased, the policy should terminate. 


Judgment affirmed. 


Miter, J. 

The defendant claims that the description of the house insured as 
& dwelling was a warranty that it was occupied as such. 

Unless there was evidence to show misrepresentation or conceal- 
ment as to the fact of occupation, there is no ground for such a posi- 
tion. The defendant had ample opportunity to ascertain how the 
fact was, and having failed to improve it by making inquiries through 
its agent, or to make provision in the policy for such a case, it cannot 
now claim that the insurance was for a building which was occupied 
contrary to the plain meaning and import of the language employed. 

The claim that the neglect of the insured to make known the fact 
that the building was vacant and unoccupied was a breach of the con- 
dition, is also unfounded. The provision in the policy, that any omis- 
sion to make known any fact material to the risk should render it 
void, in the absence of proof of fraud is not violated because the in- 

* Argued Nov. 14, 1877. Decided Dec. 21, 1877. 
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sured fails to disclose facts in regard to which no inquiry is made. 
The applicant has a right to suppose that the insurer in making inqui- 
ries as to particular facts considers all others to be immaterial, or that 
he assumes to know or waives information in regard to them. Gates 
vs. Madison Mutual Ins. Co., 5 N. Y., 475. 

If the insurer fails to inquire as to occupation, unless there is proof 
of concealment it is not evidence of bad faith which will vitiate the 
policy. Under such a state of facts, when no statement is made in the 
policy as to the occupation of the building, it must be assumed that 
the insurance was made without regard to occupation. 

The exclusion of Wickes’ admission contained in the complaint in the 
suit which he brought against Bowman, and of his admission to Row 
was not erroneous. The defendant’s liability had then become fixed, 
and the plaintiffhad acquired rights and a cause of action against the 
defendant which the declarations or acts of Wickes could not affect or 
change. 

It does not appear whether the alleged conversation related to a 
delivery of possession before or after the fire had taken place, and 
hence it is not manifest that the evidence offered was material. 

The claim made that the policy was void by the transfer to 
Bowman is not sustained. The contract was executory. By its terms 
the conveyance was not to be made until the 18th of June, sometime 
after the fire occurred, and certain conditions had been fulfilled by 
Bowman. It did not transfer title to the land, and could only be 
enforced by Bowman by a compliance with its conditions. The for- 
feiture could only attach if the property was sold or tranferred, or in 
case of a change in the title or possession. Until the agreement was 
consummated there could be no such change as was contemplated by 
the policy. There was no change or sale within the meaning or lan- 
guage of the policy, which expressly provides that where the pro- 
perty has been sold and delivered, or otherwise disposed of, so that 
all interest or liability on the part of the assured has ceased, the in- 
surance shall terminate. This evidently means a legal transfer which 
divests the party of title or control over the property. The authori- 
ties cited by the appellant’s counsel are not adverse to this view of the 
subject. 

The judgment should be affirmed. 

All concur. 
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COURT OF APPEALS OF NEW YORK. 


HASTINGS er at. 
vs. 


WESTCHESTER FIRE INS. CO. 


A building mortgaged to H. for $14,000 was insured by S., the owner, for his own 
benefit for $4,000 in the L. company, and $10,000 in the W. company. The 
W. company, at the request of the parties, subsequently indorsed on its policy, 
Loss, it any, payable to H., mortgagee, and affixed the usual mortgage clause 
agreeing that the mortgagee’s interest should not be invalidated by any act of 
the mortgagor etc., and providing that whenever the company should pay the 
mortyagee any sum for loss, and claim that no liability existed as to the mort- 
gagor, it should be subrogated to the mortgagee’s right of recovery, or at its 
option might pay the whole amount of the mortgage and take an assignment 
of the whole. The damage was $9,000, and the L. company paid its propor- 
tion, four fourteenths, to the owner. In a suit by mortgagee to recover the 
whole amount from the W. company ; 

Held, that the mortgage clause created a new contract with the mortgagee, not in 
the nature of an assignment, but as an independent party entitled to the full 
amount of insurance without regard to the owner. 

Held, that the provision that the policy shall not be invalidated: etc., does not 
mean that it shall not become void, but that it shall continue valid for the full 
amount named. 


Held, that a requirement that the mortgagees should give notice of any change in 
the risk within their knowledge does not conflict with this view. 


Held, that the provision regarding subrogation does not indicate that only the 
owner’s interest was insured, but rather indicates an intention to exonerate the 
mortgagee from the application of the provision regarding other insurance. 

Held, that the mortgagee was entitled to recover the full amount of the loss, and 
this right was not interfered with by the provision that the company should 
only be liable for its proportion. 


In May, 1875, Mrs. Stout was owner of a building in Tarrytown, on 
which she had insurance : $4,000 in Lycoming Insurance Company, 
and $10,000 in Westchester Insurance Company. Other insurance 
permitted. 

Hastings at that time held a mortgage on said building for $14,000. 
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On September 1, 1876, on request of Hastings and with consent of 
Mrs. Stout, the Westchester indorsed upon its policy, “ Loss, if any, 
payable to Maria L., and Eastburn Hastings, trustees and mortgages,” 
and affixed the usual mortgagee clause or slip. 

In November, 1876, a fire occurred by which the premises insured 
were damaged to the amount of $9,832.52. The Lycoming Company 
paid to Mrs. Stout its proportion, i. e., four fourteenths of such loss. 
Hastings claimed the whole amount of such loss upon the policy of 
the Westchester Insurance Company for $10,000. 

The Supreme Court, in Second Department at General Term, sus- 
tained such claim, and gave judgment against the Westchester Insur- 
ance Company for the whole amount of the loss. 12 Hun.’s R., p. 
416. 


Carvin Frost, for Appellant. 
L. H. Rowan, for Respondent. 


Mutter, J. 

A contract of insurance stands upon precisely the same basis as 
any other agreement, and in accordance with a general rule must be 
interpreted according to its purport in connection with the facts and 
circumstances which attend its execution. The main object should 
be to carry out and give effect to the intention of the parties. 

In the case presented for adjudication, it was the evident purpose 
of both parties to secure the plaintiffs, as mortgagees, against any loss 
by reason of the destruction of the buildings situated upon the 
mortgaged premises. The mortgage had been executed by the 
owner of the premises, some time prior to the issuing of the policy 
to said owner to secure her against loss and damage by fire for the 
period of three years, and by the policy other insurance was allowed. 
Subsequently, with the consent of the owner, the defendant agreed, 
by an indorsement upon the policy, that the loss, if any, should be 
payable to the plaintiffs, and a mortgage clause was annexed to the 
policy, by which it was agreed that the insurance as to the interest 
of the mortgagee only therein, should not be invalidated by any act 
or neglect of the owner of the property insured, nor by the occupa- 
tion of the premises for purposes more hazardous than was permit- 
ted by the policy. It also contained, among others, further provi- 
sions to the effect that whenever the company should pay the mort- 
gagee any sum for loss, and claim that as to the mortgagor or owner 
no liability therefor existed, it should at once be subrogated to the 





432 Report of Decisions. [ June, 


right of the mortgagee to recover the full amount of his claim, or 
at its option said company might pay to the mortagagee the 
whole amount of the mortgage and receive a full assignment of the 
mortgage. 

At the time when the contract expressed in the entry upon the pol- 
icy of insurance, and in the stipulation to which we have referred, was 
made, it appears to be quite obvious that the desire of the parties 
was to secure to the plaintiffs the amount named in the policy of in- 
surance in case of loss by fire, and that the defendant should pay the 
whole amount of any loss, with the right of subrogation in the place 
of the plaintiffs, in case of the happening of the contingency stated 
therein. 

It is claimed, however, by the appellant’s counsel, that the policy 
was an insurance of the interest of the owner of the property solely ; 
that such owner was the assured, and the defendant only agreed to 
make good the loss of such owner, and inasmuch as another policy 
existed at the time in favor of such owner, although entirely unknown 
to both the plaintiffs and the defendant, the latter was entitled to the 
benefit of the conditions contained in its policy, which declares that 
in case of any other insurance, whether prior or subsequent to the 
date of the policy, the assured was entitled to recover no greater pro- 
portion of the loss sustained, than the sum insured bears to the whole 
amount insured therein. 

This position cannot, I think, be maintained. 

Prior to the time when the mortgage clause was entered on the 
policy, the word “ assured” referred to the owner, and it is hardly to 
be assumed that the mortgagees would have accepted such a provi- 
sion if there was any reason to suppose that the plaintiffs would be 
affected by any prior insurance. They would no doubt have de- 
manded a separate policy as mortgagees, instead of trusting to the 
hazard and uncertainty of pursuing a remedy upon a policy of which 
they had no knowledge, and against a company to whom they were 
strangers, in regard to whose responsibility they had no knowledge 
whatever. The legal effect of the mortgage clause was, that the de- 
fendant agreed that in case of loss they would pay the money direct- 
ly to the mortgagees, and they were thus recognized as a distinct 
party in interest. It created a new contract from that time with the 
mortgagees, the terms of which most clearly indicate [that it] had no 
relation to the application of the condition referred to. The insurance 
had been to the owner, and the additional provisions which were in- 
corporated inthe policy by the mortgage clause, created a distinct con- 
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tract with the mortgagees. It was an independent agreement, par- 
taking in no sense of the character of an assignment of a policy of in- 
surance, but one in which the mortgagees were recognized as a sep- 
arate party having distinct rights, and who were entitled to receive 
the full amount of insurance money without any regard whatever to 
the owner of the property. The word “ assured,” as used in the con- 
dition stated, refers to the owner and not the mortgagees, and its 
‘meaning has not been changed by the addition of the mortgage 
clause, the object of which evidently was to protect the mortgagees 
against the office of the provision in which that word is employed. 
The interest of the latter was distinct and separate when the change 
in the policy was made, and the intention of the parties was, beyond 
question, to insure the plaintiffs under a new contract. Any different 
interpretation would lead to great injustice, place the mortgagees 
under the control and at the mercy of the owner, by changing the 
character of the defendant’s liability, which might operate to prevent 
the indemnity which the defendant intended to provide. If the con- 
dition referred to was in force either before or after the arrangement, 
the owner might effect other insurance and thus jeopard the rights, 
if not entirely control the security of the plaintiffs. 

The holder of a mortgage who had thus been secured would have 
but slender security if a double insurance could be effected without 
his knowledge or consent, either before or after the contract had been 
made, and his interest thus jeoparded. If before the arrangement 
with the defendant, as was the case here, the contract created by the 
mortgage clause would be seriously affected, and a security intended 
to be furnished thereby very much impaired. There are no valid 
grounds for the assumption that either party intended any such result, 
or expected that any other insurance could interfere with the condi- 
tions and terms of the contract into which they had entered under the 
mortgage clause. It is conceded that the object of this change in the 
policy was to protect the mortgagees, and would fail in insuring such 
protection if it rested in the owner’s power to interfere with, and de- 
prive the mortgagees of their rights. 

The just and reasonable interpretation of the provisions, in accor- 
dance with the rule first laid down, under the facts presented, is that 
the legal force or effect of the policy shall not be weakened or im- 
paired. When it provides that it shall not be “invalidated,” it does 
not mean that it shall not be rendered invalid or void, but that it shall 
continue valid for the full amount named, despite of any act or neg- 
lect of the owner or mortgagor. Any other construction would be 
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loose, indefinite and unsatisfactory, and render the clause in question 
of but comparatively little value. 

The contract incorporated in the policy of insurance by the mort- 
gage clause, is not the ordinary case of the assignment of the interest 
of tle owner in the policy to the mortgagee, where the owner still re- 
tains control over the property, and may affect or destroy the rights 
of the assignee, or where the loss is payable to the mortgagee or to 
some other person, where it is held that the contract is with the mort- 
gagor and the mortgagee cannot recover in a case of a breach of the 
conditions of the policy by the mortgagor. Grosvenor vs. Atlantic 
Fire Ins. Co., of Brooklyn, 17 N. Y., 391; Buffalo Steam Engine 
Works vs. Sun Mutual Ins. Co., id, 401. When the assignment is 
made by the mortgagor to the mortgagee as collateral to the mort- 
gage, the owner or mortgagor still, as a general rule, retains title and 
possession, and as his interest continues the same as previously, unless 
some new contract is entered into, no reason exists why the contract 
contained in the policy should be changed. The consent to the as- 
signment alone, which is usually required by the by-laws of an insur- 
ance company, is not enough to divest the owner and mortgagor of 
his right to control, or to deprive the company of the benefit of any of 
the conditions of the policy, and it does not thereby waive a perfor- 
mance of the conditions of the policy which are regarded as material 
at the time of its delivery. In case the loss is payable to a third per- 
son who has no interest in the property insured, but only claims the 
insurance as collateral security for liabilities incurred prior to the in- 
surance, the latter only can maintain an action on the policy as an ap- 
pointee of the owner who is authorized to receive the same. Frink vs. 
Hampden Ins. Co., 31 How., 30; 45 Barb., 348 ; Cone vs. Niagara 
Fire Ins. Co, 3 N. ¥. S. C., (T. & C.) R., 33, 39 ; Merwin vs. Star 
Fire Ins. Co., 7 Hun., 659, affirmed in Court of Appeals ; May on Fire 
Insurance, 460 ; Flanders on Fire Insurance, 442. 

The rules laid down in the authorities cited have no application, 
however, to a case where a provision has been inserted in the policy 
which places the mortgagee upon another and a different footing from 
that of a mere assignee or appointee to receive the loss. The mort- 
gage clause was agreed upon for this very purpose, and creates an in- 
dependent and a new contract, which removes the mortgagees beyond 
the control or the effect of any act or neglect of the owner of the pro- 
perty, and renders such mortgagees parties who have distinct inter- 
ests separate from the owner, embraced in another and a different 
contract. 
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The tendency of the recent cases is to recognize these distinctions, 
and thus protect the rights of the mortgagee when named in the 
policy, and the interest of the owner and of the mortgagee are re- 
garded as distinct subjects of insurance. Excelsior Fire Ins. Co. vs. 
Royal Ins. Co., 55 N. Y., 343 ; Springfield Ins. Co. vs. Allen, 43 N. Y., 
392. 

A point is made asto the effect to be given to the second paragraph 
of the mortgage clause, and it is claimed that this clearly indicates 
that it was not intended by such clause to change the policy to an 
insurance of the mortgagees upon their interest, because it provides 
that the mortgagees shall notify the company of any change of 
ownership, or increase of the hazards not permitted by the policy to 
the mortgagor or owner, as soon as the same came to the knowledge 
of the mortgagees, etc. I do not think that such an inference can be 
drawn from the provision referred to. While it recognizes a change 
of ownership and an increase of hazard by the mortgagor or owner, 
it does not conflict with a separate independent insurance of the in- 
terest of the mortgagees. Such a provision is not inconsistent with the 
existence of a distinct insurable interest of the mortgagees, or adverse 
to the manifest intention of the parties to protect the rights of the 
mortgagees, independent of the owner, and to prevent any interfer- 
ence with the same by the latter. 

Nor does the provision in the mortgage clause for the subrogation 
of the defendant indicate that the owner’s interest only was insured. 
The argument is, that if the mortgagees’ interest was insured, no 
agreement as to subrogation was required, as the right existed as a 
matter of law. The answer to this position is, that the agreement 
must be taken as an entirety, and inasmuch as a previous provision 
authorizes the conclusion that the interest of the mortgagees was in- 
tended to be insured, the addition of an unnecessary clause by way of 
extraordinary caution, or for any other reason, cannot impair or nullify 
such provision. If it is valid and effectual without the subrogation 
clause, it was equally so with it, and its addition cannot destroy its 
validity, and whether the agreement be considered in reference to all 
its various provisions or its different parts separately, the rights of the 
mortgagees remain the same. There are, moreover, strong reasons 
for claiming that the insertion of the clause in regard to subrogation 
is evidence of an intention that the plaintiffs should be exonerated 
from the application of the provision in the policy, as to other insur- 
ance, and that the defendant should be protected by subrogation. By 
the latter provision, whenever the defendant paid the mortgagees any 
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sum for loss, and claimed that as to the mortgagor or owner no liabil- 
ity existed therefor, the right to be subrogated was complete. If the 
full amount of the policy had been paid, and it exceeded the liability 
of the defendant to the owner, as was the fact if the right to contribu- 
tion existed, then the defendant was fully protected by the mortgage 
clause. Such right would not have existed if the plaintiffs were with- 
in the provision as to other insurance, and hence it follows that it was 
the intention of the parties to restrict its operation, and to provide 
against its effect by a full and sufficient stipulation entered into for 
that express purpose. The contract is complete by placing such an 
interpretation upon its provisions, and a contrary one would be ad- 
verse to its plain meaning and import. 

The construction we have given to the contract of insurance in this 
case works substantial justice, and the plaintiffs thereby would only 
receive what actually belongs to them, and if a deduction of four four- 
teenths is made, as claimed should be done, no way is pointed out, nor 
are we able to see how the plaintiffs could obtain the balance. The 
mortgagees can not claim the benefit of a policy executed by the mort- 
gagor which has never been assigned, or in reference to which he 
has no connection. Policies of insurance are not deemed in their 
nature incident to the property insured, and do not cover any interest 
which another person may have in the property as heir, grantee, mort- 
gagee or creditor, unless such other person has a valid assignment of 
the policy. Weyman vs. Prosser, 36 Barb., 363; Carpenter vs. 
Providence Ins. Co., 16 Peters, 495 ; Columbian Ins. Co. vs. Law- 
rence, 10 Peters, 507-512 ; McDonald vs. Black, 20 Ohio, 185. 

The policy makes provision that the defendant shall only be liable 
for its proportion of the loss, but this cannot interfere with the rights 
of the mortgagees under the special contract with the company. It 
is not therefore important to consider whether under the right of 
subrogation which exists in favor of the defendant, an action for con- 
tribution lies against the Lycoming Fire Insurance Company. 

As the condition referred to was not intended and did not apply to 
the plaintiffs, it is not necessary to consider whether the word “ pro- 
perty,” as used therein, meant the interest of the mortgagee in the 
same. The question of interest was properly disposed of. According 
to the terms of the policy the loss was payable sixty days after due 
notice and proofs furnished of the same. The interest therefore be- 
came came due from that time. The case of Mayor, etc., vs. Hamil- 
ton Fire Ins. Co., 39 N. Y., 45, was decided and the terms used con- 
strued in connection with the other conditions of the policy, and is 
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not, we think, in point. The judgment was right and must be af- 
firmed. 

Cuurcn, C. J., Eart and Rapatxio; JJ., concur ; Rararto, J., read- 
ing memorandum. Aten, Fotcger and Anprews, JJ., dissent. 


Raparyo, J. 

By the terms of the mortgage clause attached to the policy, the 
defendant agreed that the insurance, as to the interest of the mortga- 
gee only, should not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured, nor by the occupation 
of the premises for purposes more hazardous than were permitted by 
the policy. But it was further agreed in substance, that if the de- 
fendant should pay the mortgagee any loss for which it would not be 
liable to the mortgagor, it should be subrogated to the rights of the 
mortgagee under all securities for the mortgage debt, or it might pay 
the amount due on the mortgage and take an assignment thereof. 

I think that the intent of this clause was, that in case, by reason of 
any act of the mortgagors or owners, the company should have a de- 
fense against any claim on their part for a loss, the policy should 
nevertheless protect the interest of the mortgagees, and operate as an 
independent insurance of that interest, and indemnify them against 
loss resulting from fire, without regard to the rights of the mortga- 
gors under the policy, and that to effectuate that intention, we should 
hold that as against the mortgagees the defendant cannot set up any 
defense based upon any act or neglect of the mortgagors, whether 
committed before or after the issuing of the policy, or the making of 
the agreement between the company and the mortgagees. 

To hold otherwise would, I think, defeat the purpose intended, and 
deprive the mortgagees of the protection upon which they had a right 
to rely. Although the clause might be construed so as to exempt the 
mortgagees from the consequences only of acts of the owners done 
after the making of the agreement, I do not think, in view of its ap- 
parent purpose, that any such distinction was intended. For in- 
stance, the clause provides that the insurance as to the interest of the 
mortgagees shall not be invalidated by the occupation of the premises 
for purposes more hazardous than permitted by the policy. If the 
agreement is to be construed as protecting the mortgagees only 
against future acts of the mortgagors, they would be deprived of pro- 
tection if it so happened that at the time of making the agreement 





438 Report of Decisions. [ June, 


the premises were being occupied by the mortgagor for purposes not 
permitted, though the mortgagees were ignorant of the fact. The 
language of the clause does not require such an interpretation, and I 
do not think it consistent with its spirit and intent. 

I think the intent of the clause was to make the policy operate as 
an insurance of the mortgagors and the mortgagees separately, and to 
give the mortgagees the same benefit as if they had taken out a sepa- 
rate policy free from the conditions imposed upon the owners, mak- 
ing the mortgagees responsible only for their own acts. It established 
a privity between the company and the mortgagees, and provided that 
notwithstanding that the insurance might be invalidated as to the 
mortgagors, it should nevertheless protect the mortgagees, and as a 
consideration for this undertaking, it was stipulated that in case the 
company should be called upon to pay the mortgagees, under circum- 
stances which discharged it from liability to the mortgagors, it should 
be indemnified by subrogation, or an assignment of the mortgage 
and all securities held by the mortgagees for the mortgage debt. 
This provision, in case the policy were invalidated as to the mort- 
gagors, made it in substance an insurance solely of the interest of the 
mortgagees, by direct contract with them, unaffected by any ques- 
tions which might exist between the company and the mortgagors. The 
same consequence would follow, pro tanlo, from a partial as from an 
entire invalidation or reduction of the policy as to the mortgagors. 

There having been in the present case no additional insurance upon 
the interest of the mortgagees, which should reduce their claim to 
one for contribution, I do not think they are affected by the addi- 
tional insurance on the interest of the mortgagors, even though it 
existed at the time of the issuing of the policy now in question, the 
mortgagees having been ignorant of, and having no interest in such 
additional insurance. For whatever amount the defendant may have 
to pay the plaintiffs in excess of the sum which the mortgagors 
could have collected on the policy were there no mortgage, the com- 
pany is entitled to reimbursement by enforcing the bond and the 
mortgage, to which it is entitled by subrogation to that extent, or it 
may pay them and take an assignment, in which case it would be 
bound to give credit thereon only for its contributive share of the 
loss for which it is liable in respect of the interest of the mortgagors. 
If the security is insufficient to make the defendant whole for its ex- 
cessive payment, that is no answer to the claim of the plaintiffs ; it is 
a loss resulting from the contract of the defendant with the mort- 


gagees. 
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The mortgagors derive no benefit from the sum paid by the defend- 
ant in excess of its contributive proportion. The mortgage debt is 
not reduced by that payment, but only to the extent of the contribu- 
tive share, for which the policy stood for the benefit of the mortga- 
gors. The mortgagors remain liable on their bond for the amount 
payable thereon beyond their contributive share, in case the company 
takes an assignment. 

If the mortgaged premises should on a foreclosure prove insufficient 
to pay this excess, the mortgagors will be liable for the deficiency. 
They have their claim against the Lycoming Insurance Company for 
its contributive share of the loss, which is identical in amount with 
the excess which the defendants are obliged to pay the mortgagees. 
The Lycoming Insurance Company can claim no benefit from the 
payment by the defendant to the mortgagees. Whether the defend- 
ant can for its indemnity have any recourse against the proceeds of 
the policy in the Lycoming Company is a question not involved in 
the present case. The only question here is, whether it can set up 
that insurance as against the claim of the mortgagees. For the 
reasons stated I concur in the conclusion of my learned brother 


Miller, J., that it cannot, and that the judgment should be affirmed. 





feport of Decisions. 


COURT OF APPEALS OF NEW YORK. 


FREEMAN M. VILAS, Respond»nt, 
vs. 
NEW YORK CENTRAL INS. CO., Appellant.* 


The policy provided that it was accepted on the condition, among others, that the 
applicant must state ‘‘ the position etc., of all contiguous buildings,” and that 
the “‘ survey, description, and representations shall be taken and deemed a part 
of the policy and a warranty.”’ The policy, after stating the situation of the dif- 
ferent buildings, adds, ** As per application on file No. 1,234.” The only ap- 

lication of that description was one on file at the office of the agent who had 
issued the policy, to whom it had been sent some time before, in connection 
with a policy issued by another company which this one suspended. 


Held, that the application was no part of the contract, and had no relation to it. A 
misstatement in the survey did not avoid the policy. 


Held, that the survey having been apparently made by the agent according to 
printed instructions, although purporting to have been by the insured, the 
avoidance of policy would be questionable even if the application were obli- 
gatory. 

Judgment affirmed. 


W. E. Hueaurrr, for Appellant. 
N. C. Moax, for Respondent. 
Mitter, J. 

The policy of insurance upon which this action is brought contains, 
among other provisions, the following clause, “ And this policy is 
made and accepted on the above express conditions, and also of those 
hereto annexed, which are made a part of this policy.” One of the “ con- 
ditions of insurance” annexed provides that applicants for insurance 
must state the “position etc., of all contiguous buildings,” and that the 
“survey, description and representations shall be taken and deemed 
to be a part of the policy and a warranty on the part of the insured.” 
The policy issued to the plaintiff, after stating the several amounts in- 
sured upon the different buildings, and the place where situated, adds 








* Argued February 15, 1878. Decided February 22, 1878. 
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as follows : “As per application on file No. 1,234.” No such applica- 
tion was ever sent to the defendant, or was on file in its office ; but it 
appears that an application of that description signed by the plaintiff 
was on file with the defendant’s agents at Plattsburgh, who issued the 
policy in question, and that it was sent to the same agents in regard 
to another application made in April, 1870, upon which a policy of in- 
surance was issued by the Westchester Fire Insurance Company to 
the plaintiff, which had expired, and in place of which the policy in 
question was issued. 

It is insisted by the defendant that the application was a part of 
the contract, and that it misstated the position of the barn, and 
omitted another building within fifty feet of one of those insured, and 
that these statements were warranties, and not being true avoided the 
policy. The application was received in evidence against the objec- 
tion of the plaintiff. It was not made to the defendant, but to an- 
other insurance company, and it was not sufficiently referred to in the 
policy to indicate what was really intended, or where it was, and only 
as an application on file with the defendant. 

This was untrue in point of fact, as the application was with the 
agents of the defendant, who were also agents of the Westchester Fire 
Insurance Company, and hence itis not apparent how this applica- 
tion can be considered as a part of the policy in question. To make 
an application constitute a part of a policy of insurance, there should 
be some reference to it which evinces that the parties understood and 
accepted it as such. In Clinton vs. Hope Ins. Co., 45 N. Y., 454, the 
policy issued by the defendant referred to a survey on file in the 
office of the agent, and it was held, in an action upon the policy, that 
any application and survey must have been on file in the office of the 
company to be effectual as forming a part of the contract of insur- 
ance ; and that a survey on file in the office of the agent could only 
de used as identifying the articles covered by the policy, and that it 
did not make the other statements founded on it a part of the new 
contract. 

The application does not state that it is made a part of the policy, 
or that the insurance is made upon the faith of that or the survey, 
and is only referred to in connection with the description. 

It is obvious that the application referred to related to entirely a 
different state of facts, as appears upon its face. At that time the 
plaintiff had no title to the land on which the buildings stood, and 
only a claim under a contract for the same, to which he held a per- 
fect title at the time the policy in question was issued. The parties 
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therefore never agreed upon any such contract as was contained in 
the application, and it has no relevancy whatever to ‘the policy issued 
by the defendant. The only application really made to the defendant 
by the plaintiff was by a letter of the insured. It neither applied for 
a renewal of the old policy, nor alluded to the former application ; 
but it solicited an insurance in a number one company, and could, 
as it was, only be considered as an application for the policy which 
actually was issued. It was quite sufficient for such a purpose, and 
the insertion in the policy, without authority, of a reference in an ob- 
scure manner to an application on file with the company, which was 
not there, could not bind the plaintiff to the statement made in 
another application, which related to another policy which had been 
issued and run out. 

But even if the appplication may in any sense be regarded as obli- 
gatory, the diagram which shows the location of the buildings in- 
sured does not purport to be made by the plaintiff, and the proof 
does not show he ever saw or had anything thing to do with it. It 
was no doubt drawn by the agents of the Westchester Fire Insurance 
Company, as required by the printed directions accompanying the 
same, without regard to the policy issued by the defendant, and the 
plaintiff would not be bound by its conditions under such a state of 
facts. 

It is very certain in this case that the plaintiff could not have been 
advised of the precise character of the survey referred to, and that 
the reference to it was not sufficiently certain, specific and full, to 
apprise him of the fact that it meant the old survey upon his appli- 
cation for insurance to the Westchester Fire Insurance Company. It 
was not only uncertain, and calculated to mislead, but it stated a fact 
which was untrue, and there is no reported case which sustains the 
doctrine that an insured party can be bound by an instrument of this 
character under such a state of facts. No presumption can legiti- 
mately be indulged that reference was had to an application made to 
another company not filed with the defendant, and which related to 
another policy of insurance which had long previously expired, or 
that the plaintiff was bound by it. It may be questionable whether, 
even if the application was properly referred to, it bound the plaintiff, 
as the proof on the trial tended to show that the answers to the ques- 
tions put were made by the agent of the company, who was ac- 
quainted with the facts, prepared the answers, and at whose request, 
relying upon his knowledge as to their correctness, the plaintiff affixed 
his name to the same. But this is not material, as, for the reasons 
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already stated, the application referred to cannot be considered as a 
warranty. 

The judge at the close of the testimony stated that he should hold 
that the policy referring to the application, the latter was a part of 
the contract and the case would be presented to the jury for them to 
determine whether there was any substantial breach of the contract 
so as to defeat the warranties, and if there was, the plaintiff could not 
recover. The defendant’s counsel excepted to the ruling that there 
was any question of fact for the jury, insisting that there was such 
breach. The judge also remarked, that unless it was asked to have 
some questions submitted to the jury, a verdict would be directed, 
and stated that the court having refused to hold as a matter of law 
that the plaintiff could not recover, and the defendant having made 
no request to submit to the jury any question of fact whether the 
plaintiff had been guilty of any breach of the contract, left it for 
them to decide the value of the buildings. Although he had pre- 
viously stated that the application was a part of the contract, yet, 
taking all that he did hold together, the effect of the whole was that, 
as the case stood, the plaintiff was entitled to recovery, and as no ex- 
ception was taken to the last ruling, we think, unless there is some 
other difficulty in the way, the judgment should be upheld. 

A single additional point is urged by the appellant’s counsel, and 
that is, that the terms of the policy were violated by the premises 
being vacated, and hence the plaintiff cannot recover. No such de- 
fense was interposed by the answer, and it is at least exceedingly 
questionable whether under all the circumstances it would have been 
proper to raise the question, as the pleadings stood, without amend- 
ment of the same. But if the testimony given on that point was a 
proper subject for consideration, it must be conceded that it is ex- 
ceedingly loose, uncertain, and indefinite to support such a claim. 

It was by no means clear that such was the fact, and the evidence 
is not entirely satisfactory so as to authorize such a conclusion as a 
matter of law. The most which can be urged is, that it was for the 
jury to decide upon the testimony, and, as already appears, the court 
offered to submit to the jury any question of fact if it was asked, and 
no request being made by the defendant, disposed of the case as 
already stated. We do not discover that the defendant has been 
prejudiced by any ruling on the trial, and are of the opinion that the 
judgment should be affirmed. 

All concur. 
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COURT OF APPEALS OF NEW YORK. 


MARY L. STILWELL, Respondent, 
vs, 


MUTUAL LIFE INS. CO. or New Yous, } 
Appellant.* 


The insured had neglected to mention a malformation which was supposed to se- 
riously affect his health, and afterward, when indisposed but able to be out, 
he was induced by the representations of the agent that a fraud had been com- 
mitted and the policy would be contested etc., after consulting a friend, to sur- 
render it. He died a few weeks later. The policy was in favor of his wife, who 
denied that she had consented to the surrender. 


Held, in a suit by the widow to compel a reinstatement, that the finding of facts 
by a court below is conclusive unless there was no evidence to justify the find- 
ing. 

Held, that the evidence would not justify a finding that the husband was coerced 
into the surrender while his mind was impaired. 


Held, that the husband, although he paid the premiums, had no right to surrender 
the policy without the consent of the wife. 


Held, that the husband being seriously sick during the month that he survived, the 
wife was not guilty of laches in taking no steps for its restoration prior to his 
decease. 


Held, that the plaintiff was entitled to a restoration of the policy, and in an action 
on it the company might interpose any defense which would be available 
against the original policy. 

Judgment affirmed. 


Cuurcu, Ch. J. 
This action is brought to procure a restoration of a policy of insur- 
ance upon the life of the plaintiff's husband, which was surrendered 
by him to the defendant, and the claira to recover is based upon two 
grounds ; one, that the agent of the defeudant, by means of persua- 
sions, intimidations and threats, induced and coerced the husband, 
when his health and mind were impaired, to surrender the policy ; 


* Decided February 5, 1878. 
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and the other, that the husband surrendered it without authority. 
The judge before whom the case was tried, found in favor of the 
plaintiff upon both points, and directed a judgment accordingly. The 
policy was issued on the 27th of March, 1875, and surrendered on 
the 12th of June by the husband, who died on the 13th or 14th of 
July the same year. It is urged on behalf of the appellant that the 
facts proved are not sufficient to justify the finding, that the husband 
was coerced by intimidations and threats, to surrender the policy. 
The general rule that the findings of a judge or referee upon the 
facts are conclusive upon this court, if there is any evidence to war- 
rant them, applies as well to actions in equity as actions at law, and 
in either class of actions upon an appeal from affirmance of the judg- 
ment we are only authorized to review the facts for the purpose of 
ascertaining whether any allowable construction of which they are 
capable, will warrant the conclusion of facts at which the judge or 
referee has arrived. If they will, the judgment will not be disturbed, 
but if not, the finding is without evidence or against evidence, and is 
a violation of law. The rule is similar to that presented on a motion 
for a nonsuit. If the evidence is not sufficieut to sustain a verdict 
for the plaintiff, and if it would be set aside as against evidence, the 
motion should be granted and the question is one of law. When. the 
policy was surrendered, on the 12th of June, the assured was, and it 
may be inferred had been for a few days, indisposed, but was not con- 
fined to his bed, and was able to be around and transact ordinary 
business at the bank and elsewhere. There is evidence tending to 
show that he was irritable and easily worried about small matters ; 
but the judge finds that although his health and mind were some- 
what impaired, yet he was of sound and disposing mind and memory, 
and the conversations detailed by the witnesses show that he under- 
stood the subjects about which he was conversing, and talked sensi- 
bly and rationa'ly. The charge of coercion is based mainly upon the 
testimony of the agent himself, who was called by the defendant, 
and the substance of it is that he ascertained shortly before the 12th 
of June, from a physician who had formerly attended the deceased, 
that the husband had a malformation of the genital organs which 
affected his health seriously, and on the 11th told him that he 
had been so informed, and asked why he did not disclose it in his 
application for insurance ; that the assured admitted the malforma- 
tion, and stated as a reason why he did not disclose it, that he did 
not think of it ; that he then stated to the deceased, in substance, that 
by the concealment he had done himself, the company, and his family 
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a great injury, and that it would constitute a defense to an action 
on the policy, and that the company would probably defend it, and 
advised him to surrender it, and offered to return the premium ; that 
the deceased hesitated, and he told him to think of it over night, and 
if he decided to surrender it, to come the next morning and bring his 
policy ; that he came the next day and brought his policy, when another 
conversation took place in which the nature of the malformation was 
fully talked over; that he told him to act on his own judgment and 
decide for himself ; that the deceased finally said: “ Well, I believe 
I will surrender the policy.” * * “Ido not want to leave my family 
a lawsuit,” and that he thereupon gave up the policy and took a 
check for the amount of the premium which had been paid. 

A witness was produced by the plaintiff who was a friend of the 
deceased, and who testified that after the first interview with the agent 
the deceased told him that the agent had asked him to surrender the 
policy on the ground that he was sick when he took it, but did not 
state that it was on account of the alleged malformation ; that the 
agent told him that his wife would have a life-long litigation, and she 
never could recover the policy, and it would cost her all the property 
he might leave, and asked the advice of the witness what he had 
better do ; that the witness advised him not to give it up, and he said 
he would not ; that he went out and returned in a short time and said : 
‘*T have given up my policy.” I said, “ For what?” He said, “ Mr. 
Brown told me the same thing again that he did before, and he said 
they would disgrace me, expose this fraud—that I committed a fraud 
on them, and that they would charge me with it, and I would be dis- 
graced with it ; and he said my wife and children will be left in 
the position they will lose what they have got—and I gave it up.” 

The evidence of this witness was drawn out on cross-examination 
by defendant’s counsel for the purpose of testing the accuracy of an 
opinion which he had given in respect to the condition of the mind and 
body of deceased on the 12th of June, when the surrender was made. 
The judge refused to find, on request, that the malformation did 
exist, and there is no finding upon the subject, nor is it material in 
this action whether the fact existed or not. It is very clear that the 
evidence offered by the plaintiff would not sustain the finding of 
coercion by threats, ete. 

As to the evidence drawn out on cross-examination from the last 
witness referred to, the declarations of the deceased are not evidence 
to prove the facts stated, and are only available to the plaintiff to 
prove the state of mind of the deceased, and the influence which 
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appeared to be operating upon him. The evidence of what actually 
took place between the agent Brown and the deceased, leading to 
the surrender of the policy, rests principally upon the testimony of 
Brown himself, and it is difficult to see how the facts stated by him 
could have improperly produced the result. The deceased knew 
whether he had this malformation or not, and if he had, it does not 
appear but that the demand of surrender may have been proper ; nor 
but that the surrender itself was a judicious act on the part of the 
deceased. If the charge of the agent was false, there was no occasion 
for fear of litigation, or anything else. When the specific ground is 
stated, aud that is known to be false, it scarcely seems reasonable to 
suppose tht it would operate, even upon a man weakened in body 
and mind to some extent by disease, to induce him to do an act in- 
jurious to himself and family, in consequence of such false charge, 
and especially under the circumstances detailed in this case. The 
deceased had time to reflect, and to consult with his friends or with 
counsel in respect to it, and it seems he did advise with one friend 
at least, and then deliberately surrendered the policy. If the policy 
had been his own property and in his own name as before stated, we 
should have some difficulty in sustaining the judgment on the ground 
of coercion, restraint, or duress ; but it is unnecessary to determine 
this point definitely. 

The other ground of action we regard as more formidable, viz., a 
want of power to make the surrender without the consent of the 
plaintiff. When this policy was taken by the husband, although he 
paid the premium from his own means, and even regarding it as a 
provision for the wife, it was irrevocable so far as he was concerned. 
I think, however, that the true relation between the parties in re- 
spect to procuring the policy was that of principal and agent. The 
husband surrendered a policy of another company belonging to his 
wife, and applied for and received this policy for her, and in her 
name, as her agent, and when it was delivered to him, it was, in legal 
contemplation, in her possession. As such agent he had no power 
to give it up, surrender it, or receive it without her consent. 

An authority to make a contract for another is not sufficient to 
authorize its cancellation or surrender, and the judge was justified in 
finding that the surrender was made without the knowledge or con- 
sent of the wife. 

The remaining question is whether there was a ratification. 

The general rule is that the principal must dissent within a reason- 
able time after knowledge of the act on the part of the agent, or an 
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assent willbe presumed. 2 Kent’s Com., 801 ; Story on Agency, § 526. 
The plaintiff was informed of the surrender on the day it was 
made, the 12th of June, and did not notify the defendant until after 
the death of her husband, a month later. The question whether the 
notice was within a reasonable time depends so much upon the cir- 
cumstances and inferences to be drawn from them, as to make it 
substantially a question of fact, and it has been found in favor of 
the plaintiff. We think the evidence warranted the finding. The 
husband’s health continued to fail rapidly from that time until his 
death, a month later, and the care aud attention of the plaintiff was 
constantly required in taking care of him. It can scarcely be required 
that during this brief interval of care and anxiety, she should inform 
herself of her rights in the matter, or take any legal steps to protect 
them, and no injury resulted by the delay to the defendant. Rutifi- 
cation is largely a question of intention, either expressed or presumed 
from circumstances, and we do not think that an intention to ratify can 
be presumed as a matter of law in this case. 2 Story’s Eq. Jur., § 1097 ; 
40 Barb., 654. The act of indorsing the check to repay the pre- 
mium is claimed to be a ratification ; but the evidence of the plaintiff 
is, that she wrote her name on the back at the request of her hus- 
band, without knowing what it was, and the judge gave credit to her 
evidence ; so that in this branch of the case, the finding is conclusive 
upon this court, and the judgment must be sustained on the ground ofa 
want of authority on the part of the husband to make the surrender. 

Iam unable to discover any piinciple upon which the plaintiff is 
required to return the premium as a condition of relief. By availing 
herself of the contract obtained by the husband, she does nt ratify 
the surrender, nor the paymeut of the premium to the husband, which 
was a part of it. She repudiates both. 53 Barb., 41. Nor did 
she receive the money, or knowingly aid the husband in receiv- 
ing it. 

We think that the plaintiff is entitled to a restoration of the policy, 
and in an action upon it, the defendant can iuterpose any defense 
which could have been interposed in an action upon the original 
policy if it had not been surrendered. 

The judgment must be affirmed. 

All concur. Fouaer, J., not sitting ; ALLen, J., absent. 
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UNITED STATES SUPREME COURT. 


Ocroper Term, 1877. 


Error to U. S. Circuit Court, Northern District of Illinois. 


LYCOMING FIRE INS. CO., Plaintiff in Error, 
vs. 


SAMUEL R. HAVEN er at. 


‘The policy provided that ‘if the interest of the insured in the property be any 
other than the entire, unconditional, and sole ownership of the property for the 
use and benefit of the insured, or if the buildings insured stand on leased 
ground, it must be so represented to the company and be so expressed in the 
written part of the policy, otherwise the policy shall be void.” ‘The fee simple 
to the land was in the insured, and they were the owners of the buildings in- 
sured, subject to a lease at a certain annual rental for ten years, given before 
the buildings were erected, and having about eight years to run. The condi- 
tions were that the lessee was to erect the buildings and the lessor was to pay 
half the cost in installments during the progress of the work. The lessee was 
also to keep the buildings insured during the time employed in the erection, in 
the name and for the benefit of the lessor. 

Held, that the interest of the builder was not different from that of an ordinary 
lessee. ‘The entire and unconditional ownership of the buildings as well as the 
land was in the lessor insured, and the policy was not avoided by a failure to 
mention the lease. 


Judgment affirmed. 


Cuirrorp, J. 
Policies of fire insurance are contracts whereby the insurers under- 
take for a stipulated sum to indemnify the insured against loss or 
damage by fire, in respect to the property covered by the policy, dur- 
ing the prescribed period of time, to an amount not exceeding the 

sum specified in the written contract. Angell on L. and F. Ins., 43. 
Insurance was effected by the plaintiffs, on the 9th of May, 1870, in 
the company of the corporation defendants, for the term of one year, 
against loss or damage by fire, to the amount of three thousand dol- 
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lars, covering the ten buildings therein described, each of which be- 
ing insured in the sum of three thousand dollars. 

It appears by the bill of exceptions that the policy was in the usual 
form of policies issued by the defendants, and that it provided that 
‘if the interest of the insured in the property be any other than the 
entire, unconditional, and sole ownership of the property for the use 
and benefit of the insured, or if the buildings insured stand cn 
leased ground, it must be so represented to the company and be 
so expressed in the written part of the policy, otherwise the policy 
shall be void.” 

Two other stipulations are contained in the policy, which it is im- 
portant to notice: (1) That “ the use of general terms, or anything 
less than a distinct specific agreement clearly expressed and indorsed 
on the policy, shall not be construed as a waiver of any printed or 
written condition or restriction therein.” (2) That the policy is made 
and aceepted in reference to the foregoing terms and conditions, 
which are declared to be a part of the contract, and may be used and 
resorted to in order to determine the rights and obligations of the 
parties to the policy. 

Nothing was expressed in the written part of the policy indicating 
or tending to indicate that the interest of the insured in the property 
purporting tg be insured was any other than the entire, unconditional, 
and sole ownership of such property for the use and benefit of the in- 
sured; or indicating or tending to indicate that the buildings insured 
stood on leased ground. 

Payment of the alleged loss being refused, the plaintiffs instituted 
the present suit in the State court, which was subsequently removed 
into the Circuit Court of the same district, the parties agreeing that 
the plaintiffs might prove any claim they have under the common 
counts as if they should add special counts, and that the defendants 
might prove any defense they have to the action under the general is- 
sue the same asif it was set up in a special plea. 

Pursuant to that stipulation the parties went to trial, and the ver- 
dict and judgment were for the plaintiffs in the sum of thirty-seven 
hundred and thirty dollars damages, with costs of suit. Excep- 
tions were taken by the defendants to the charge of the court, and 
they sued out a writ of error and removed the cause into this court. 

Neither title deeds nor evidence of the same were introduced by the 
plaintiffs, but the defendants admitted at the trial that “ the plaintiffs 
were owners in fee of the land on which the buildings insured stood ” 
at the time of the fire,as appears by the bill of exceptions. Proofs 
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were introduced by the plaintiffs, admitted by the defendants to be in 
due form, which showed that the buildings described in the policy 
were, on December 31, 1870, destroyed by fire, and that the property 
insured belonged to the plaintiffs, subject to the lease mentioned in 
the proofs so introduced, to which more particular reference will pre- 
sently be made. Other evidence was introduced by the plaintiffs, but 
the defendants offered no evidence, and the court directed the jury to 
return a verdict in favor of the plaintiffs for the amount of the policy, 
with interest from the expiration of sixty days subsequent to the time 
the proof of loss was exhibited. 

Seasonable exceptions were filed to the charge of the court, upon 
the ground that the lease mentioned in the prcofs of loss show that 
the plaintiffs were not at the time of the loss the entire, unconditional, 
and sole owners of the property for their own use and benefit. 

Sufficient appears to show that the fee-simple title of the Jand wes 
in the plaintiffs, and that they were the entire owners of the property 
destroyed, subject to the lease mentioned in the proofs of loss, and it 
was admitted by the defendants that the fire caused a total loss of the 
property, and that the value of the buildings exceeded the amount of 
the insurance. 

By the terms of the lease referred to in the proofs of loss it appears 
that the instrument was for a term of ten years, from May 1, 1868, to 
May 1, 1878, and that it covered the land on which the insured build- 
ings stood, and the buildings and improvements to be built thereon, 
having been executed before the buildings were erected, at a rental of 
three thousand five hundred dollars per annum for the first five years, 
and five thousand nine hundred and seventy-six dollars per annum for 
the second five years. 

Ten buildings were to be erected, to cost not less than twenty-four 
thousand dollars, and the lessor was to pay one half the amount in 
installments, each installment to be one thousand dollars, and to 
be paid when the lessee had expended twice that amount in the 
prosecution ofthe work. Arrangements of a contingent character are 
also prescribed in case the lease is continued or determined, and for 
the basis of adjustment in either event, and for payment or repayment 
as the case may be, which it is not necessary to reproduce in the pre- 
sent case. 

Errors assigned material to be noticed are as follows : (1) That 
the court erred in directing the jury to return a verdict in favor of 
the plaintiffs for the amount of the policy and interest. (2) That 
the court should have directed the jury to return a verdict the other 
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way, 2s the law of the case was with the defendants. (3) That 
the court erred in not submitting the questions of fact to the jury 
whether the plaintiffs were so far the sole, entire, and unconditional 
owne's of the property insured as to be entitled to recover in view of 
the evidence. 

Authorities to prove that a fee-simple estate is the highest tenure 
known to the law is quite unnecessary, as the principle is elementary 
and needs no support, nor is any argument necessary to show that 
the tirle of the plaintiffs to the land where the buildings stood was of 
that character, as that is admitted in the bill of exceptions, which con- 
stitutes a part of the record. 

Concede that, and it follows that the plaintiffs were, within the mean- 
ing of the policy, the entire, unconditional, and sole owners of the 
land where the buildings stood, for their own use and benefit, at the 
time of the fire ; and if so, the prima facie presumption must be that 
they held the title of the buildings by the same fee-simple title, in the 
absence of any evidence in the case to controvert that conclusion. None 
certainly was introduced by the defendauts, and it is not pretended 
that there is anything in the proofs introduced by the plaintiffs to 
support any different theory, except the lease referred to in the evi- 
dence offered to prove the loss. 

Land-owners under a fee simple title, in the absence of any proof to 
the contrary, are certainly presumed to be the owners of the buildings 
erected and standing on the premises, the rule being that the build- 
ings and the lands together are known as real estate, and the build- 
ings, where nothing is shown to the contrary, are presumed to be 
held by the fee-simple owner of the land, by the same title as the 
land on which the buildings are situated, from which it follows that 
the plaintiffs being the owners in fee of the same, are also the owners 
in fee of the buildings, unless there is sometbing in the terms of the 
lease to disprove that theory ; and it is equally clear that if they are 
the entire, unconditional, and sole owners of the buildings as well 
as of the land, the assignment of error must be overruled. 

Nor is anything contained in the lease to support any different the- 
ory. Instead of that the lease shows that the plaintiffs were the 
owners of the land and that the contractor agreed to erect the ten 
buildings on the land for the owners ; nor des it make any difference 
that the owners of the land contracted with the builder that they, 
when the buildings were erected, would lease the same to him for the 
term of ten years. 


Buildings of every kind are frequently erected by land-owners to be 





1878. ] Lycoming Fire Ins. Co. vs. Haven et al. 453 


rented,. nor is it anything uncommon that the contract for lease 
should be made before the buildings are erected, or that the contract 
for a lease should be blended with the contract for erecting the 
building, as in this case. Leases of the kind are not uncommon, 
nor is there anything in the terms of the instrument to counte- 
nance the theory that the title of the plaintiffs did not remain as 
before—a fee-simple title, as described in the admission of the de- 
fendants. 

In the words of the contract, the lessee agreed to proceed at once te 
erect ten buildings on the land therein described, to cost nt less than 
twenty-four thousand dollars, for the other party to the instrument, 
and “ to receive payment for the same at the times and in the man- 
ner therein described,” which of itself shows to a demonstration that 
the buildings when erected became the property of the plaiutitfs, as 
the terms of the instrument called a lease show that the buildings 
were erected for the plaintiffs on their land, and that they paid the 
agreed price for their erection. Decided support to that theory is al- 
so derived from another clause of the lease, by which the lessee bound 
himself to insure the buildings during the time employed in their 
erection, in the name and for the benefit of the plaintiffs, and to de- 
posit the policies in their keeping and possession. Policies were to be 
taken out and kept in force in the sum of thirteen thousand dollars, 
in the name and for the benefit of the lessors, during the continuance 
of the lease, in companies to be approved by the plaintiffs, and the 
stipulation was that the policies should be deposited with lessors of 
the property. Other evidence to support the theory of the defendants 
is entirely wanting, the record showing that they offered no evidence 
at the trial, and inasmuch as the terms of the lease show that 
the plaintiffs owned the hand in fee simple, and that they con- 
tracted to have the buildings erected, and paid for their erection, 
and caused them to be insured in their own name and for their own 
benefit, it is clear that the supposed defense that the plaintiffs were 
not the entire, unconditional, and sole owners of the buildings utterly 
fails, and that the charge of the court directing a verdict for the plain- 
tiffs is correct. 

Attempt is made in this case to maintain the theory that the plain- 
tiffs are not the entire owners of the property because it was under 
lease both when the policy was issued and at the time of the loss, 
but itis clear that the theory has no foundation in law or justice. 
Nor can the theory be sustained which attempts to separate the 
ownership of the buildings from the land, which it is admitted is 
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vested in the plaintiffs by a fee-simple title. Such an assumption is 
contrary to the facts exhibited in the record, and can no more be sup- 
ported than the lessees of stores, tenement-houses, or other bui'dings 
in our large cities, own the same by mere possession or occupancy of 
the particular store, tenement, or building included in the lease they 
hold from from the owner. 

Thousands of cases arise where dwelling-houses, stores, and other 
buildings of every kind are leased to occupants, for longer or shorter 
periods of time and upon still more varying conditions and stipula- 
tions, and yet the owners procure insurance upon the same with- 
out mentioning the names of the lessees in the policies, or ever sus- 
pecting that they have omitted any duty, or been guilty of any con- 
cealment or neglect. Insurance companies set up no such pretense, 
and if they should do so they would find no support to such a theory 
in the courts of justice. 

Stores and other buildings are sometimes erected by their owners 
upon leased lands, without any other title than what is derived from 
their lease, which is a very different thing from the case where the 
owner, both of the land and the building, leases the estate to the oc- 
cupant for a term of years, without parting with the fee-simple title 
to the land or the building. Fee-simple ownership in such a case is 
matter of importance to the insurer, especially if the company is a 
mutual one, as such companies usually have a lien on the premises for 
the payment of the premium ; nor is the ownership of the land an 
immaterial matter even if no such lien arises, as it furnishes an impor- 
tant element to enable the company to determine whether it is expe- 
dient to take the risk. 

Considerations of the kind, it may be presumed, induced the de- 
fendants to insert the condition in the policy of the plaintiffs, “ that if 
the buildings stand on leased ground it must be so represented to the 
company, and must be so expressed in the written part of the policy, 
otherwise the policy shall be void.” Nothing of the kind is pretended 
in this case, and if it were it could not be sustained for a moment, as 
it is admitted in the record that the plaintiffs were the owners in fee 
of the land where the buildings stood at the time of the fire. 

Adjudged cases are invoked to sustain the theory of the defense, 
but none of those cited support the proposition involved in the 
theory. Examples of the kind are Gahagan vs. Ins. Co., 43 N. H., 
177, and Warner vs. Ins. Co., 21 Conn., 444, both of which are cases 
where the insured represented that the property covered by the policy 
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was free and unincumbered, when in fact it was incumbered by mort- 
gage. May on Ins., sec. 290. Towne vs. Ins. Co., 7 Allen, 51. 

Cases are also cited where the insured had only a bond for a deed, 
or only a leasehold interest, and where the insured procured a policy 
as the absolute owner of the property in the face of those facts. Ins: 
Co. vs. Wright, 22 Ill., 474 ; Smith vs. Ins. Co., 6 Cush., 448 ; Brown 
vs. Williams, 28 Me., 262 ; Hinman vs. Ins. Co., 36 Wisc., 167. 

Much discussion of such authorities is not required, as it is clear 
they do not favor the theory of the defendants. Nor does the case 
of Smith vs. Ins. Co., 17 Penn. St., 253, aid the defendants, as it is 
clear that if a mortgagee insures his interest in the premises, he is 
bound, under a provision calling for incumbrances affecting his inter- 
est, to state prior mortgages on the same premises. May on Ins., 
sec. 293. 

’ Misrepresentations of material facts of course avoid a policy, but 
there were none such in the case before the court. Ins. Co. vs. Law- 
rence, 10 Pet., 516, cited by the defendants. 

Where the policy contained the provision that if the property to be 
insured is held in trust, or on commission, or is a leasehold interest, or 
an equity of redemption, or if the interest of the insured in the pro- 
perty is any other than the entire, unconditional, and sole ownership 
of the property, for the use and benefit of the insured, it must be so 
represented to the company and be so expressed in the written part 
of the policy, otherwise the policy shall be void, the Supreme Court 
of Illinois held, in a case where it appeared that the property had 
been sold under judgment and execution against the insured, that 
the non-disclosure of the sale and purchase avoided the policy, 
though the period allowed for redemption had not expired. Ins. Co. 
vs. Brennan, 58 Ills., 158. 

By the sale and purchase in that case nothing was left in the in- 
sured but the right of redemption, which would expire in one year 
from the sale, and it was well held by the court that the paramount title * 
being in a third person it could not be truthfully said that the insured 
had, at the date date of the insurance, “the entire, unconditional, 
and sole ownership of the property.” 

Beyond all doubt the property in the case under consideration 
vested in the lessors, and if so, the two cases cited by the defendants, 
of Mayor vs. Ins. Co., 10 Bosw., 545, and May vs. Ins. Co., 9 id., 
434, are authorities in favor of the plaintiffs, as the facts in this case 
show that the property, in the true sense of insurance law, belonged to 
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the insured at the date of the policy. Ins. Co. vs. Kelly, 32 Md., 
438. Hubbard vs. Ins. Co., 33 Iowa, 333. 

Unless the true ownership or interest in the property is required 
by the conditions of the policy to be specifically and with particularity 
and accuracy set forth, it will in general be sufficient if the insured 
has an insurable interest under any status of ownership or possession 
in cases where no inquiries are made at the time the application is 
presented or the policy is executed. May on Ins., sec. 284. 

No inquiry was made in this case, although it appears that the 
agent of the company who took the insurance resided in Chicago 
where the buildings were situated ; nor did the defendants offer any 
evidence at the trial to show that the unincumbered fee-simple title 
was not in the plaintiffs at the time the buildings were destroyed by 
the fire ; nor did the defendants request the court at the trial to give 
the jury any instructions upon the subject. On the contrary, they 
admitted at the trial that the plaintiffs were the owners in fee of the 
land on which the buildings insured stood, leaving it to be inferred 
by the jury that the plaintiffs were also the owners in fee of the 
buildings. 

Enough appears in the terms of the instrument called the lease to 
show that both the lessee and lessors treated the buildings “during 
the process of erection ” as the property of the plaintiffs, and to show 
beyond controversy that the buildings when completed vested in the 
plaintiffs as their absolute property, subject only to the right of the 
builder to occupy and use the same, just as in the ordinary case where 
the owners of property agree to lease the same to be used by the 
lessee for a stipulated rent. 

Lessees holding under an ordinary parol lease do not acquire such 
an interest in real estate so leased as to avoid a policy issued to the 
lessor, even though the insured failed to represent the matter to the 
company in a case where no inquiries were made of the applicant, at 
» the time policy was issued, as to the true character of the title or oc- 
cupancy of the insured premises, and where no pretense is shown 
that the insured has been guilty of any fraud or misrepresentation. 

Such a lease is a mere chattel interest, being reckoned as part of 
the personal estate of the lessee, and in case of the death of the lessee 
goes to his executors and not to the heirs-at-law, as appears by all 
the authorities. 2 Bl. Com. (Cooley’s ed.,) 143. Ex-parte Gay, 5 
Mass., 419. Brewster vs. Hill, 1 N. H., 351 ; Bisbee vs. Hall, 3 Ohio 
463 ; Dillingham vs. Jenkins, 7 S. & M., 487; Spangler vs. Stanler 
1 Md. Ch, Decis., 36. 
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Leases for years, says Taylor, are considered chattel interest 
arising out of a contract between the parties, and pass only a tran- 
sient interest in the land, which is not a freehold, and might origin- 
ally be made at common law by parol for any certain period. Taylor, 
L. & T. (6th ed.,) 22. Moshier vs. Reding, 12 Me., 482 ; Maverick 
vs. Lewis, 3 McCord, 216; Carwell vs. Dietrich, 15 Wend., 379 ; 
Chapman vs. Black, 5 Seott, 553; Waller vs. Morgan, 18 B. Mon., 141. 

Two requisites, says Blackstone, were necessary to make a fief or 
feud : (1) Durations as to time. (2) Immobility as to place ; and 
he adds that whatever was not a feud was accounted a chattel. 

Chattels real, says the same commentator, are such as concern or 
savor of the realty, including terms for years and are called real 
chattels, as being interests arising out of, or being annexed to, real 
estate, of which they have one quality, to wit, immobility, but want 
the quality of indeterminate duration, the want of which constitutes 
them chattels. 2 Bl. Com., 386; 2 Kent. Com. (12th ed.,) 342 ; 5 
Bacon Abt. (Bouvier ed.,) 434; 2 Comyn’s Dig., Biens a; 1 Chitt. 
Gen. Prac., 244 ; Co. Litt., 46, 118 b. 

Terms of years belonging to a testator or intestate vest in his exe- 
cutor or administrator without any entry, for the reason that in contem- 
plation of law such interests ae chattels. Woodfall L. & T. (9th ed., ) 
239; Watterton vs. Hakewell, 3 Man. & Gr., 297; Atkinson vs. 
Humphrey, 2 C. B., 654 ; Ins. Co. vs. Kelly, 32 Md., 438. 

Insurers, if they desire to object to such a risk, should make in- 
quiries of the applicant, and should not admit at the trial, without 
qualification, that the insured was the owner in fee of the land, in a 
case where they offer no evidence in defense. 

Judgment affirmed, 
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SUPREME COURT OF INDIANA. 


Appeal from Vanderburgh Circuit Court. 


ECCLES G. VAN RIPER 
vs. 


AMERICAN CENTRAL INS. CO.* 


The defendant subscribed for capital stock on the terms and conditions that twen- 
ty per cent was to be paid when the list was completed, ‘‘and the remainder, 
eighty per cent, unpaid on stock account is to be assessed only in the event of 
the twenty per cent cash fund becoming impaired by losses.” Suit was brought 
to recover an assessment of twenty per cent. 


Held, that it was not necessary to aver in the complaint that the assessment was 
made in accordance with the charter or by-laws of the company ; where such 
averment has been held essential, it has been founded on some provision of the 
charter or by-laws, or on some phraseology of the subscription or premium 
note. 


Held, that the resolution of assessment passed by the company, was not a written 
instrument within the meaning of the Indiana statute sec. 78, p. 73, vol. 2, R. 
S. 1876, and a copy filed with the complaint did not become a part of it so as to 
bring the resolution before the court on demurrer. 


Notice to a member of an assessment against him is not necessary in Indiana in 
the absence of any provision in the charter or by-laws, or of any stipulation re- 
quiring it. 

Where a party contracts to pay assessments that may be made against him for 
certain purposes, his agreement is one that may be ordinarily enforced against 
him by any insurance company. 

A transcript of certain proceedings of the board of trustees setting forth that where- 
as some two hundred and fifty or three hundred thousand dollars had been lost 
at Chicago, resolved that it was expedient to call for twenty per cent to liqui- 
date the loss and keep the stock unimpaired, and authorizing and instructing 

* the officers to make said assessment payable etc., was sufficient evidence that the 
assessment had been made, and the proceedings fixed the defendant’s liability. 
The duties enjoined on the officers were merely clerical. 


Judgment affirmed. 


* Decision rendered April 5, 1878. 
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Haynes & Giicunist, of Evansville, for Appellant. 
Azro Dyer, of Evansville, for Appellee. 


Nuprack, J. 

The appellee, the American Central Insurance Company, a corpora- 
tion existing under and by virtue of the laws of the State of Missouri, 
sued the appellant, Eccles G. Van Riper, on a subscription to its cap- 
ital stock. The subscription, which was averred to have been made 
on the 11th day of February, 1870, and so much of the terms on 
which it was made as are material for the proper presentation of this 
cause, were as follows : 


American Central Insurance Company. The amount of stock ap- 
portioned to Evansville, Indiana, is $100,000. Subscriptions to be 
confined to responsible parties in sums of $500 and $1,000 each, and 
in this list no subscription will be allowed for a greater sum than 
$5,000. 

Subscriptions at Evansville, Indiana, to the capital stock of the 
American Central Insurance Company, central office, St. Louis, Mo. 

The terms of the subscription are as follows : $20 per share of $100 
is to be paid when the list is completed as per apportionment above, 
and the remainder, 80 per cent unpaid on stock account, is to be as- 
sessed only in the event of the 20 per cent cash fund becoming im- 
paired by losses. 

We the undersigned hereby subscribe to the capital stock of the 
American Central Insurance Company, upon the terms and conditions 
as stated in above in the sums set against our respective names. All 
subscriptions are subject to the approval or rejection at the central 
office. 


SHARES ARE $100 EACH. 


Name. | Occupation. No. of Amount of | 20 wer cent | When paid. 
shares. oon paid. 


E. G. Van Riper Tobacco Dealer 


The complaint was in two paragraphs, differing somewhat in their 
phraseology, but in substance very much the same. Both may be 
said in general terms to have averred the subscription of the stock ; 
the payment of the first twenty per cent cash installment ; the issu- 
ing of the certifizate of stock to the defendant ; the impairment of the 
cash fund by losses ; the assessment of twenty per cent on the stock 
of the defendant, and the non-payment of the assessment. That 
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portion of the second paragraph which related to the assessment of 
defendant’s stock, and which gave in that respect a better statement, 
perhaps, than the first, was as follows : 

“ That afterward, (to wit) on or about the 11th day of October, 1871, 
the twenty per cent cash fund of said company became impaired by 
losses incurred while said defendant was a stockholder in, and a 
member of said company ; and the plaintiff, in pursuance with the 
terms of said subscription, assessed the defendant twenty per cent 
on each share of stock of $100 each, subscribed and held by him, a 
record of which is hereunto attached and marked “ Exhibit C,” be- 
ing twenty shares, and amounting in all to the sum of $400, one half 
payable the 1st of November, 1871, and the other half payable the 1st 
of December, 1871. That by reason of the premises the defendant 
became indebted to the plaintiff in the sum of $400. That said sum 
remains due and unpaid, although often demanded.” 

A joint demurrer to both paragraphs of the complaint was over- 
ruled, to which the defendant excepted. Defendant then answered in 
general denial. 

A trial by the court terminated in a finding for the plaintiff for the 
amount of the assessment with interest, and after overruling a motion 
for a new trial, judgment was rendered on the finding. 

Errors are assigned here— 

1. On overruling of the demurrer to complaint. 2. On overrul- 
ing of the motion for a new trial. 

It is objected to the complaint that it does not aver that the as- 
sessment alleged in it was made in accordance with the charter and 
by-laws of the company. That the resolution of assessment, a copy 
of which accompanied the complaint, did not make nor purport to 
make a complete or valid assessment, and that a notice to the appel- 
ant of the alleged assessment was not averred. It is held by some of 
the authorities referred to by the appellant, as well as by others to 
which we have had access, that in a suit on assessment the complaint 
must show that the assessment was made in accordance with the 
charter and by-laws of the company ; but so far as we have observed 
that ruling has been founded on some provision of the charter or by- 
laws, or on some phraseology of the subscription or premium note, 
and does not preclude the application of a different rule where the 
circumstances seem to require it. The resolution of assessment was 
not a written instrument within the meaning of sec. 78, page 73, vol. 
2 R. S., 1876, and for that reason the copy filed with the complaint 
did not become a part of it, and did not properly bring the resvlution 
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of assessment before the court on demurrer. Pollock vs. Bowen, 56 
Ind. ; Wilson vs. Vance, 55 Ind., 584; Noble vs. McGinnis, 55 
Ind., 528. 

It is usually provided in charters of insurance companies, or in by- 
Jaws made under them, that persons against whom assessments are 
made shall in some manner be notified of such assessments, but we 
have been unable to find it anywhere Jaid down as arule that the 
absence of any such provision in the charter or by-laws, or of some 
stipulation in a contract requiring it, notice must be given toa mem- 
ber of the company where an assessment is made against him. A 
contrary rule seems to have been recognized in this State. Fisher vs. 
E. & C. R. R. Co., 7 Ind., 407 ; Ross vs. L. & I. R. R. Co., 6 Ind., 297. 
See also Peake vs. Wabash R. R. Co., 18 Ill, 88. 

In the case in hearing, the charter and by-laws are not set out in 
the pleadings, or in any other manner before us, and in determining 
the appellant’s alleged liability, we must look alone to the terms of his 
subscription. 

By those terms he in effect agreed that his stock should be assessed 
in the event that the cash fund of the company should become im- 
paired—that is, diminished by losses. We think that carried with it, 
by fair implication, the concession by him th: t under such cireumstan- 
ces the company would have the power to assess his stock, dispensed 
with some averments which have been held necessary in other actions 
on assessments. It seems to have also been stated generally, on what 
we regard as good authority, that where a party by his contract 
agrees to pay assessments which may made be against him for certain 
purposes, his agreement is one that may ordinarily be enforced by 
any insurance company. 

Angell and Ames on Corporations, sec. 548. This accords with 
our construction of appellant’s stipulations as stated above. 

These terms, on which the subscription was made, do not provide 
for notice to the appellant of an assessment against him, and in the 
absence of such a provision we cannot hold that in this case such a 
notice was required. 

We see no error in the overruling of the demurrer to the com- 
plaint. | 

On the trial, the plaintiff, over the objection of defendant, intro- 
duced in evidence a properly authenticated transcript of certain pro- 
ceedings of the company, as follows : 

“ American Central Ins. Co. St. Louis, October 11th, 1871. Ata 
special meeting of the Board of Trustees of the American Central 
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Insurance Company, held this day, the following resolutions were 
adopted": 

Whereas, the company have sustained a loss of some $250,000 or 
$300,000 by the great fire of Chicago— 

Resolved, That it is expedient for the board to make a call upon 
the stockholders of twenty per cent upon the stock subscribed, to 
liquidate this loss, and keep our capital unimpaired, and do now au- 
thorize and instruct the officers of the company to make said as- 
sessment, to be collected in two equal installments of ten per cent 
each, payable upon the first day of November and upon the first day 
of December next.” * * * * 





The appellant contends that these proceedings did not support 
the allegation of the complaint that an assessment had been made, 
and did not in any legal effect amount to an assessment. 

Taking into consideration, however, many of the precedents af- 
forded us by corporations under similar circumstances, we are of 
the opinion that these proceedings constituted a sufficient assess- 
ment to fix the defendant’s liability, and that the duties enjoined by 
them on the officers of the company were merely of a clerical charac- 
ter, looking to the collection of the assessment. 

The finding of the court appears to us to have been fairly sus- 
tained by the evidence. 

While the case might have been a more satisfactory one if the 
charter and by-laws of the company had been in the record, we see 
no material error in the proceedings below. 

The judgment below is affirmed at the cost of appellants. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SOUTHERN MUTUAL INS. CO. 
vs. 


TREAR. 


The question at issue was as to the amount of damages, The plaintiff insured tes- 
tified that ‘‘ the agent, after examination of the premises, proposed to take it at 
a valuation of $2,500 the same mentioned in the insurance policy.” 


Held, that the testimony not being in conflict but in conformity with the policy, 
did not come within the rule that parol testimony is inadmissible to vary a 
written instrument. 


Evidence of what transpired between the agent and another party concerning the 
insurance of the latter’s house and the valuation fixed on it, was res inter alios 
acta, and ought on objection to have been excluded, but its admission would 
not call for a reversal unless prejudicial to the adverse party. 


Though on the evidence the court would have found a smaller amount of damages, 
and fixed the valuation at a smaller sum than the jury, where there was evi- 
dence tending‘to show that the amount of damages was equal to the amount 
found, the finding will not be disturbed. 


Judgment affirmed. 


Moncoure, P. J. 

This is a supersedeas to a judgment of the Circuit Court of the 
county of Prince Edward, rendered in an action of assumpsit brought 
by Peter Trear against the Southern Mutual Insurance Company, on 
@ policy of insurance, whereby the said company, in consideration of 
a cash premium of $30 and a premium note of $63.75, received 
by said company from said Trear, insured the said Trear against loss 
or damage by fire and lightning to the amount of $1,500, on his 
dwelling-house in said county, from the 6th day of August, 1872, (at 
12 o’clock at noon,) until the 6th day of August, 1877, (at 12 o’clock 
at noon.) The declaration was in the general form authorized by 
the statute, and the said policy, which was referred to in and filed 
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therewith, was in the usual form. It was averred in the declaration, 
that after the issuing of the said policy, and while it was in full force, 
to wit, on the 8th day of April, 1873, the said dwelling-house was 
wholly destroyed by fire, of which said burning the said defendant 
had notice, as required in said policy ; and that the plaintiff bad per- 
formed all the conditions, and violated none of the prohibitions of the 
said policy. The defendant pleaded non-assumpsit to the action ; to 
which plea the plaintiff replied generally. The issue was tried by a 
jury, which found a verdict in these words: “ We the jury find for 
the plaintiff, and assess his damages at fifteen hundred dollars, with 
interest from the 24th day of July, 1873, until paid.” Whereupon the 
defendant moved the court to set aside the verdict and grant a new 
trial, on the ground that the verdict was contrary to the law and the 
evidence, which motion the court overruled ; and the judgment was 
rendered according to the verdict. 

Four bills of exceptions were tendered by the defendant to rulings 
of the court in the progress of the trial, and were signed and sealed by 
the court and made a part of the record. These bills of exceptions 
present all the questions arising in the case, which will be considered 
in the order in which they arise ; at least such of them as seem to be 
relied on. 

The first bill of exceptions was taken to the action of the court 
in overruling a motion of the defendant for a continuance. There 
was no error in this action of the court ; but as no reliance seemed to 
be placed upon this exception by the counsel for the defendant, either 
in the petition for a supersedeas or in the argument of the case in this 
court, no further notice will be taken of it here. 

The second bill of exceptions states, that on the trial of the cause 
the plaintiff, Peter Trear, was introduced as a witness, and after stat- 
ing that Mr. Jones, the agent of the company, whose name is signed in 
the policy, insured the house, on being asked what valuatéon said 
Jones put upon the property, the defendant’s counsel objected to the 
witness relating anything which occurred between himself and the 
agent at the time he took the insurance, which objection was over- 
ruled by the court, and the witness proceeded and said : ‘‘ The agent, 
after examination of the premises, proposed to take it at a valuation 
of $2,500, the same mentioned in the insurance policy, and witness 
paid the money down which was required, and gave the note re- 
quired,” to which ruling of the court, overruling said objection and ad- 
mitting the said statement, the defendant excepted. 

The objection taken to the testimony referred to in this bill of ex- 
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ceptions is, that it was parol evidence, which was offered to vary or 
explain the written contract of insurance, and which is inadmissible for 
such a purpose. Nobody will deny the rule of Jaw as stated by Judge 
Green in Crawford vs. Jarrett 2 Leigh, 630, that “ parol evidence 
cannot be admitted (unless in cases of fraud or mistake, ) to vary, con- 
tradict, add to, or explain the terms of a written agreement, by prov- 
ing that the agreement of the parties was different from what it ap- 
pears by the writing to have been.” Nor, as stated by Judge Baldwin 
in Watson vs. Hunt, 6 Gratt., 633, that ‘‘ the terms of a written con- 
tract cannot be varied by parol evidence of what occurred between the 
parties previously thereto, or contemporaneously therewith.” But it 
does not appear that this rule was at all violated by the admission of 
the testimony referred to in this bill of exceptions. It did not at all 
tend to vary the written contract of the parties, to wit, the policy of 
insurance. It is not in conflict with the written contract, but consis- 
tent therewith, and in affirmance thereof. The question was, as to 
the value of the property insured at the time of the insurance. The 
testimony was, that the agent of the company, after examination of 
the premises, proposed to take it at a valuation of $2,500, the same 
mentioned in the insurance policy, and the contract was accordingly 
made upon that basis. 

The court is of opinion that the Circuit Court did not err in 
overruling the defendaut’s motion to exclude the testimony. 

The third bill of exceptions stats, that in the farther progress of 
the trial the plaintiff introduced a wituess, Col. Jos. T. Ligon, who, 
having stated that his house was insured in the same company, and 
by the same agent, Jones, at a valuation of $1,000,and was assessed 
for taxation only at $500, was asked by plaintiff's counsel, if, when 
he insured his house, the agent, Jones, asked what his property cost, 
or was assessed at for taxation ; and that the defendant by counsel 
objected to any conversation of witness and the defendant’s agent in 
insuring witness’s house ; and the court overruled the objection to 
the witness answering the said question, when he replied “ no,” and 
added, that agent, Jones, measured his house at the time of insuring 
it and fixed the valuation thereof, and a policy of $1,000 was effected 
thereon; to which ruling of the court, in permitting the witness to 
answer the question, the defendant excepted. 

The evidence in regard to what transpired between the agent, Jones, 
and the witness, Ligon, in the insurance of the property of the latter, 
was, certainly, irrelevant evidence in this action between the plaintiff, 
Trear, and the Southern Mutual Insurance Company. What so tran- 
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spired was res infer alios acla—and if objected to by the defendants, it 
ought, therefore, to have been excluded. Whether the judgment 
ought to be reversed for not excluding it may nc t be so clear a ques- 
tion. Ifthe only objection to the evidence was its irrelevancy, and it 
could not possibly have prejudiced the defendant, then the judgment 
ought not to be reversed for the error in not excluding it ; for to au- 
thorize the reversal of a judgment for error in admitting irrelevant 
evidence, not only must the evidence be irrelevant, but it must be of 
such a nature as that its admission may have prejudiced the adverse 
party. If he may have been co prejudiced, even though it be doubtful 
whether in fact he was so or not, that is a sufficient ground for revers- 
ing the judgment. 

If in this case the defendant’s motion had been to exclude all the 
evidence in regard to what transpired between Jones and Ligon, and 
the court had overruled the motion, such action of the court would 
not only have been erroneous, but would have been sufficient ground 
for the reversal of the judgment ; for although it was res inter alios 
acta, and so not relevant or admissible evidence, and ought not to have 
had any effect on the minds of the jury, yet it would be impossible to 
say that it might not have had some effect to the prejudice of the de- 
fendant. 

But the defendant’s motion was not to exclude all the evidence in 
regard to what transpired between Jones and Ligon. It is stated in 
the bill of exceptions, that in the further progress of the trial ‘‘ the 
plaintiff introduced a witvess, Col. Jos. T. Ligon, who, having stated 
that his house was insured in the same company and by the same agent, 
Jones, at a valuation of $1,000, and was assessed for taxation only at 
$500,” etc.,—now, down to this point in the statement of the witness 
there was uo objection to his evidence by the defendant ; it is then 
further stated in the bill of exceptions as follows :—“ was asked by 
plaintiff’s counsel, if, when he insured his house, the agent, Jones, 
asked what his propeity cost, or was assessed at for taxation ; and 
the defendant by counsel objected to any conversation of witness and 
the defendant's agent in insuring wituess’s house ; and the court over- 
ruled the objection to the witness answering the said question, when 
he replied, ‘no,’ and added that agent Jones measured his house at 
time of insuring it, and fixed the valuation thereof, and a policy of 
$1,000 was effected thereon ; to which ruling of the court, in permit- 
ting the witness to answer the question, the defendant by counsel ex- 
cepted.” There might have been an answer to the question which 
might have been prejadicial to the defendant ; but the only answer in 
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fact made to it was “no,” which could not have been prejudicial}to the 
defendant. To be sure, it is stated in the bill that the witness “ added 
that agent Jones measured his house at the time of insuring it, and 
fixed the valuation thereof, and a policy of $1,000 was effected there- 
on ;” but this was no part of the reply to the question, and the ex- 
ception was only to the ruling of the court in permitting the witness 
to answer the question. It is also stated in the bill that the defendant 
‘* objecied to any conversation of witness and defendant’s agent in in- 
suring witness’s house.” But it does not appear that any such con- 
versation was admitted as evidence in the case; all that was said by 
the witness in answer to the question was ‘‘no,” and to add, “ that 
agent Jones measured his house at the time of insuring it, and fixed 
the valuation thereof, and a policy of $1,000 was effected thereon.” 

The court is therefore of opinion that while the Circuit Court 
erred in permitting the witness to answer the question, such error 
was not to the prejudice of the defendant, and is not sufficient ground 
for the reversal of the judgment. To render the admission of illegal 
evidence sufficient ground for the reversal of a judgment it must be ex- 

‘cepted to, and must be such as may have been prejudicial to the ex- 
ceptant. 

The fourth and last bill of exceptions is to the action of the 
court in overruling the motion of the defendant to set aside the ver- 
dict as being contrary to the law and the evidence. 

The question before the jury upon the evidence was only as to the 
question of the damages, and though the court, if on the jury, might 
have been for a much less amount of damages than was found by the 
jury, yet it was a question of fact for the jury, and there was evidence 
before them tending to show that the amount of damages actually 
sustained was at least equal to the amount found by the jury. Al- 
though there was also evidence before the jury strongly tending to 
show that the building insured was actually of much less value than 
that at which it was fixed by the agent of the defendants at the time 
of the insurance, and even than that at which it was estimated by the 
jury in assessing the damages in the case, yet the verdict of the jury 
was lega'ly warranted by the evidence, and cannot, therefore, be set 
aside by the court upon the ground that it is contrary to the law and 
the evidence. 

The court is therefore of opinion that there is no error in the judg- 
ment to the prejudice of the defendant, and the same is accordingly 
affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MICHIGAN. 


Arrm Term, 1878. 


FONDA 
vs. 
BRITISH AMERICAN ASSURANCE CO.* 


A resolution of a foreign corporation, filed pursuant to a state statute, authorizing 
its agent ‘‘to acknowl dge service of process for and in behalf of such compa- 
ny, and consenting that service of process upon any agent shall be taken and 
held to be as valid as if served upon the company or association,” amounts to 
an agreement for a constructive pr sence within such State ; and a Federal court 
may obtain jurisdiction over such corporation by service upon its agent. 


On motion to set aside the summons, upon the ground that defend- 
ant was a foreign corporation organized under the laws of the prov- 
ince of Ontario, and, therefore not suable in this court. 


C. E. Warner, for Motion. 
H. E. Wrxpsor, Contra. 


Browy, J. 

This is an action brought by a writ of summons, in which the de- 
fendant is described “as a body corporate, organized and existing un- 
der the laws of Ontario, in the Dominion of Canada, and an alien and 
a subject of the Queen of Great Britain and Ireland.” The motion 
raises the question of the jurisdiction of this court over the defend- 
ant, and is based upon the fact that it is not an inhabitant of, or found 
within this district. 


* From Central Law Journal, 
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The first section of the act of 1875, following in this respect the lan- 
guage of the judiciary act, provides “ that no civil suit shall be brought 
before either of said courts against any person, by any original pro- 
cess or proceeding, in any other district than that whereof he is an in- 
habitant, or in which he shall be found at the time of the serving of 
such process, or of commencing such proceeding, except as hereinaf- 
ter provided.” A series of decisions of the Supreme Court has set- 
tled the law that a corporation is only a citizen of the State by which 
it is created ; that it is a mere creature of local law, and has not even 
an absolute right of recognition in other States, but depends for that, 
and for the enforcement of its contracts, upon the assent of those 
States, which may be given upon such terms as they please. Bank of 
Augusta vs. Earle, 13 Pet., 519 ; Paul vs. Virginia, 8 Wall, 168 ; O. & 
M. R. R. Co. vs. Wheeler, 1 Black., 286; R. R. Co. vs. Harris, 12 
Wall, 81. Accordingly it has always been held that a foreign corpo- 
ration was not an inhabitant of any district except that within which 
it was incorporated, and that service upon its officers in another dis- 
trict ‘was not a finding of the corporation in that district, within the 
meaning of the judiciary act. Day vs. Newark India Rubber Mnfg. 
Co., 1 Blatch., 628 ; Main vs. Second National Bank, 6 Biss., 26. 

If the service of the summons in this case is supported at all, it 
must be by virtue of the statute of this State which provides that 
every foreign insurance company shall file with the secretary of state 
a resolution, authorizing any agent, duly appointed by resolution un- 
der the seal of the company, to acknowledge service of process for 
and in behalf of such company, “consenting that service of process 
upon any agent shall be taken and held to be as valid as if served 
upon the company or association, according to the laws of this State 
or any other State, and waiving all claim of error by reason of such 
service.” That such service is valid and regular, has not only been 
repeatedly recognized by the Supreme Court of this State, but was 
held to be valid as applied to process from the State courts in the case 
of the Lafayette Ins. Co. vs. French, 18 How., 404. It is true the 
question was not discussed whether such service would be valid as 
applied to process of the Federal court, but there is no intimation 
that it would not be so considered. In the case of the Railroad Co. 
vs. Harris, 12 Wall, 81, the Supreme Court observed, in speaking of a 
foreign corporation : “It cannot migrate, but may exercise its author- 
ity in a foreign territory, upon such conditions as may be prescribed 
by the laws of the place. One of these conditions may be that it shall 
consent to be sued there. If it do business there, it will be presumed 
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to have assented, and will be bound accordingly.” The question at 
issue here, however, was not directly passed upon in that case. In 
Pomeroy vs. N. Y. & N. H. R. R. Co., 4 Blatch., 120, it was held that 
the provision in the judiciary act above quoted, could not be altered 
or modified by any State law, and that the law of New York in regard 
to a Connecticut corporation, declaring it liable to be sued in the 
same manner as corporations created by the laws of New York, and 
that process might be served on the officers or agent of the corpora- 
tion, would not have the effect to give the Federal court jurisdiction of 
a suit against such corporation by service within the district on an 
officer or agent. 

I am better satisfied, however, with the opinion in the case of Knott 
vs. Southern Life Ins. Co., 2 Woods, 479, in which jurisdiction in a sim- 
ilar case was sustained. It seems to me the very object of the State 
law was to provide that no insurance company should do business 
within the State that was not capable of being sued there, and that the 
constructive presence of a corporation in the person of its agent 
should be recognized as well by us as by the State courts. The cases 
holding that a corporation is a citizen only of the State in which it is 
organized, are quite as applicable to State courts as to Federal courts, 
and would be as effectual to prevent a foreign corporation being sued 
in the State courts of another State as in the Federal courts. Now 
if statutes like this may be held to constitute a constructive presence 
of the corporation in another State for the purpose of the service of 
process from the State court, I see no reason why it should not oper- 
ate equally in favor of process from this court. And if a foreign cor- 
poration may appear after the issuing of process and defend a suit, (of 
which no doubt was ever entertained,) it is difficult to see why it may 
not agree beforehand that it will accept service of all process that 
may be served upon it. In this particular the case of Day vs. New- 
ark India Rubber Co., above cited, differs from the one under consid- 
eration—there was no express agreement on the part of the corpora- 
tion to accept service—the jurisdiction could only be sustained upon 
the theory that the acceptance of the franchise implied an agreement 
to be bound by the conditions of the statute. 

With deference to conflicting opinions, the reasoning of Judge 
Woods in the case cited from his reports, seems to me unanswerable, 
and for the present I shall act upon it as the law in these cases. 





Little vs. Phoenix Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1877. 


CHARLES J. LITTLE 
Us, 


PHCENIX INS. CO.* 


The furniture insured was acquired by bill of sale from G., absolute in form, but in- 
tended only as security for money lent. G. lived in a house belonging to in- 
sured, who, after going to the house and receiving formal possession, allowed it 
to remain in the custody of G. with the understanding that the legal title was 
to be in the insured. The bill of sale was an indorsement on a bill of parcels 
from a prior owner, by G., in the following words : ‘‘I hereby transfer and sell 
all the above furniture to ” ete. 

Held, that the transaction was not in the nature of a pledge or mortgage ; it wasa 
transfer of the legal title to the insured, which, not having been defeated by cred- 
itors, entailed on him a direct loss to the value of the property insured. 

Heid, that the property was properly described as the plaintiff's household furni- 
ture. The omission to state that the property was in the custody of another, in 
the absence of inquiry, was not a material concealment or misrepresentation. 

Statements in the proofs of loss that ‘the property belonged exclusively to the 
assured, and that no other person had any interest therein,” and that ‘‘the ar- 
ticles named belonged to and were in the possession of the sured at the time 
of the fire,” were not fraud or false swearing within the terms of the policy. 

General agents charged with the duty of settling a loss have power to dispense 
with stipulations for the benefit of the company as to the mode of ascertaining 
the liability and limiting the right of action. 

A general refusal to pay, followed by negotiations for a settlement without objec- 
tion to the form of proofs of loss, is a waiver of such objection, and the rule is 
equally applicable to mutual companies. 

Where the conduct, declarations, and delay of the officers and agents would justify 
the inference that they were acting in bad faith to delay a suit, and that the in- 
sured was led by such actions to delay, a finding that the limitation clause has 
been waived, will not be disturbed. 

A finding will not be disturbed where the court cannot say as matter of law that 
there was not enough to sustain the verdict. 

Exceptions overruled. 





* Decision rendered Nov. 19, 1877. 
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Corr, J. 

The plaintiff's title to the furni'ure insured was acquired by bill of 
sale from Green, absolute in form, but intended by the partics only 
as security for money lent. The property at the time of the sale was 
in a dwelling-house owned by the pluintiff, but occupied up to the 
time of the fire by Green. The parties to the sale went to the house, 
saw the property, and declared that possession of it was given to 
and received by the plaintiff. It remained in the enstody of Green, 
but it was understood that while the latter was to have the use of 
it, the legal title was to be in the plaintiff. The furniture belonged 
originally to one Charles Green, who sold it to Paul B. Green, and 
gave to him a receipted bill of parcels, at the bottom of which, at 
the time of the sale to the plaintiff, was written the words, “T here- 
by transfer and sell all of the above furniture to Charles J. Little, of 
Boston, Mass.” This addition was duly dated, signed by Paul B. Green 
and delivered to the plaintiff. 

1. The defendant contends that on this evidence the plaintiff had no 
insurable interest in the goods, because there was only a pledge of 
the property to secure the payment of money, the lien on which was 
lost by allowing the goods to remain in the possession of the pledgor. 
But the written instrument produced is something more than an 
informa! bill of parcels. It is sufficient to transfer the legal title, and 
it is evident that both intended that the legal title shculd be held by 
the plaintiffas security. Such an intention is inconsistent with a 
pledge by which the title remains unchanged in the pledger, subject 
only to the lien. 

The question is not as to the validity of the transfer as against 
creditors or subsequent purchasers, It is sufficient that the plaintiff ac- 
quired a title to the specific property insured, which had not been de- 
feated by creditors or otherwise at time of the fire,and by the destruc- 
tion of which he has suffered direct loss to the value of the property de- 
stroyed. Haley vs. Manufacturer’s Ins. Co., 120 Mass., 296 ; Eastern 
Railroad vs. Relief Ins. Co., 98 Mass., 423; Williams vs. Roger 
Williams Ins. Co., 107 Mass., 379 ; Clark vs. Washington Ins. Co., 
100 Mass., 510. 

We do not see that the defendant has any just cause to complain 
of the instructions given upon this point. For the reason above 
stated, it cannot be fairly said that they were inapplicable to the 
facts or tended to mislead the jury. The instructions requested were 
properly refused. The transaction, as we have seen, could not be 
construed as a pledge, and in the absence of any written condition it 
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could not, in law at least, be treated as a mortgage. Pennock vs. 
McCormick, 120 Mass. In legal effect it was a sale with a right on 
the part of the seller, by verbal agreement, to repurchase. 

2. The property was described in the policy, and is alleged in the 
plaintiff’s declaration to be the plaintiff’s household furniture. But 
the considerations above stated dispose of the objection th t the 
plaintiff had no such property as he caused to be insured, and as he 
alleged in his writ. The jury were justified in finding the legal 
ownership of it in the plaintiff. 

3. There was no material concealment or misrepresentation, in the 
absence of any inquiry or express stipulation on the subject, in fail- 
ing to state that the property was in the custody of a lessee of the 
plaintiff. It was truthfully described as his household furniture, 
although it was not in his actual custody or in a house occupied by 
him. The written part of the policy gives accurately the location of 
the building in which it was placed. 

4. The statements in the printed part of the proofs of loss “ that 
the property belonged exclusively to the assured, and that no other 
person had any interest therein,” and that “the articles named be- 
longed to and were in the possession of the insured at the time of the 
fire,” do not, in law, amount to fraud or false swearing within the 
terms of the policy. The jury may well have found that the plain- 
tiff had the absolute and exclusive legal title, and as to the possession 
of the assured at the time of the fire it is stated in the clause immedi- 
ately preceding the statement relied on as false and fraudulent, that 
the building containing the property destroyed, was occupied in its 
several parts by Green and his family as a dwelling-house. 

5. The instructions given as to the effect of misstatements in the 
proofs of loss were correct. The condition in the policy is that the 
insured shall forfeit all claim under it, if there appears any fraud or 
false swearing. This implies something more than some mistake of 
fact, or honest misstatements on the part of the assured ; unless, 
indeed, the mistake be in the misstatement of a fact which 
avoids the policy by its express terms, as in Campbell vs: Charter 
Oak Ins. Co., 10 Allen, 213. The instructions requested on this 
point were properly refused. Daniels vs. Hudson River Ins. Co., 12 
Cush., 416 ; Curry vs. Commonwealth Ins. Co., 10 Pick., 535. 

6. The jury must have found, under instructions not open to objec- 
tion, that the defendant, through agents, by whose acts and declara- 
tions it was legally bound, had waived the formal proof of loss re- 





474 Report of Decisions. [ June, 


quired by the policy, and had waived, or was estopped from setting 
up, the express stipulation that no suit for the recovery of any claim 
under the policy should be sustained, unless commenced within 
twelve months next after the loss should have occurred. The fire 
occurred on January 26, 1874. It was conceded that no proof of loss, 
such as the policy required, was made out until March, 1875, and 
that no action was commenced until September following. All the 
evidence upon these points is reported. At the conclusion of the 
plaintifi’s case, and again when all the evidence was in, the defendant 
asked the court to rule that there was no evidence to warrant a ver- 
dict for the plaintiff. Upon a careful examiuation of the report, we 
are of opinion that this request was rightly refused. It is a ques- 
tion of the sufficiency and not of the weight of evidence. 

The defendant is a foreign stock company, and its business in the 
commonwealth must be mainly transacted through agents appointed 
by the managers of the home office. The plaintiff obtained this 
policy from Hovey & Fenno of Boston, who were authorized to take 
risks, fill out policies and sign indorsements as agents for the de- 
fendant. At the same time the plaintiff took from them a separate 
policy for a much larger amount on the dwelling-house, which con- 
tained the furniture in question. Immediately after the fire, he no- 
tified these agents of the loss on both policies, and was referred to one 
Pierson as the adjuster for the company. He gave to Pierson, at his 
request, a memorandum or list of the furniture claimed to have been 
destroyed, and proceeded first to settle with him by arbitration the 
loss upon the house, and received through him from the company, 
at the office of the agents in Boston, in May or June following, by a 
draft filled out by him, substantially the full amount of the insurance 
on the house. Pierson took the memorandum of the furniture with- 
out any objection to its form, and there was evidence that both 
parties acted on it as sufficient proof—the only matter of difference 
being as to its value, and the loss of some of the items in the list. 
While the negotiations for the settlement of the loss on the house 
were pending, and until July, 1874, frequent interviews were had 
with Pierson in reference to the loss on the furniture, without any 
objection made that no formal proof of loss had been presented. In 
July, Hovey & Fenno, and Pierson, ceased to act for the defendant, 
and the negotiations were concluded with Taintor as general agent 
for the company, who was a witness for the defendant, and testified 
that he succeeded Pierson in the business. He received from Pier- 
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son, in September, the memorandum of furniture lost, satisfied him- 
self as to what articles named in it had been saved, but, as the plain- 
tiff testified, made no objection that it was not sufficient as proof of 
loss within the requirement of the policy, The plaintiff having called 
several times at the office in Boston without finding Taintor, went to 
Hartford in October, and there met the vice president, who com- 
mitted the matter to Taintor for settlement. He was encouraged by 
the latter to believe the case would be settled. He exhibited his bill 
of sale of the furniture to Taintor, furnished him with a copy, and the 
latter promised to notify the plaintiff when he was in Boston, so that 
he could meet him, but failed to give any such notice. 

On November 25, the plaintiff wrote to the company at Hartford, 
asking to be informed of its decision, and stating that Taintor had pro- 
mised to see him in Boston in regard to this insurance, “ where he 
should be in a few days and quite often thereafter.” To this the assis- 
tant secretary replied that Taintor had been kept busy in the office, 
and was unable to visit Boston, and added that they were not aware 
that any proofs of loss had as yet been submitted. This was the first 
intimation, as the plaintiff testified, that any exception was taken to 
the proofs of loss. 

In December he wrote to Taintor, expressing a hope to see him 
soon, to which no answer was made, and no further communication 
was had between them until March, when the plaintiff, as he testified, 
from extra caution, sent on formal proofs of loss, and expressed his 
wish to meet Taintor at Boston ; to which he received a reply signed 
by Taintor, with the words ‘‘general agent” added, in which he 
stated that an interview would be useless, “ as we cannot admit any 
liability.” This was the first time that there was a distinct denial of 
all liability. 

In all this there was some evidence that both Pierson and Taintor 
acted as general agents, with the knowledge and approval of the com- 
pauy, having authority to settle the loss in question. The testimony 
of Taintor, that he succeeded Pierson, implies that the latter acted in 
the same relation and performed the same work for the company. 
There was evidence that they were charged with the whole duty of 
settling the loss, and in this respect represented the company. As a 
necessary incident they had power to dispense with those stipulations 
for the benefit of the company, which had reference to the mode of 
ascertaining the liability and limiting the right of action. Eastern 
Railioad vs. Relief Ins. Co., 105 Mass., 570 ; Kennebeck Co. vs. Au- 
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gusta Ins. Co., 6 Gray, 204 ; Gloucester Manufacturing Co. vs. How- 
ard Ins. Co., 5 Gray, 497. 

As to the proofs of loss, it is held that a general refusal to pay, fol- 
lowed by negotiations with the insured for a settlement, without ob- 
jection to the form of the proof, will be a waiver of such objection. 
Graves vs. Washington Ins, Co., 12 Allen, 391. Good faith requires 
in such case notice of the objection, Heath vs. Franklin Ins. Co., 1 
Cush., 258 ; Eastern Railroad vs. Relief Ins. Co., above cited. And 
this rule is equally applicable to mutual insurance companies, however 
they may differ in respect to the power of their officers and agents to 
vary other essential stipulations of the contract. Underhill vs. Aga- 
wam Mutual Ins. Co., 6 Cush., 440 ; Brewer vs. Chelsea Mutual Ins. 
Co., 14 Gray, 203 ; Priest vs. Citizens’ Mutual Ins. Co., 3 Allen, 605 ; 
Blake vs. Exchange Mutual Ins. Co., 12 Gray, 265. There was suffi- 
cient evidence in the declarations and conduct of the defendant’s 
agents to warrant the jury in finding a waiver in the formal prelimin- 
ary proofs required by the policy. 

In respect to the effect to be given to the limitation clause con- 
tained in the policy, the jury must have found, under the instructions 
given, that the agents of the company delayed a settlement upon the 
pretense that they were seeking to adjust the amount of the loss, and, 
while admitting the liability, intended to prolong the negotiation and 
induce the plaintiff to forego his suit for twelve months by lead- 
ing him to believe that they did not intend to rely onthe clause in 
question ; that they willfally and in bad faith misled him in this re- 
spect, and prevented him from bringing his action within the time 
named, 

Such a question is peculiarly proper for the consideration of the 
jury. It involves the existence of bad faith on the part of the defen- 
dants, and that fact is more commonly inferred from the surrounding 
circumstances, which are sufficiently significant in character, than 
proved by the direct and positive evidence. It depends largely upon 
the appearance of the several witnesses upon the stand. In deciding 
whether there is evidence in the case to support this finding, we give 
no consideration to the fact that much of it is contradicted. It is 
enough that the conduct, declarations and delay of the defendant’s 
officers and agents, according to the plaintiff’s testimony, would justify 
the inference that they were acting in bad faith for the purpose 
alleged, and that the first notice of the insufficiency of the proofs was 
given so late, that allowing sixty days after proof of loss for the time 
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which the company have to pay in, there would be left no time to 
commence an action within the twelve months required. 

But without going into a detailed review of all the evidence, it is 
sufficient that we cannot say as matter of law, that there was not 
enough to sustain the verdict. Fullam vs. New York Union Ins. Co., 
7 Gray, 61; Ames vs. New York Union Ins. Co., 14 N. Y., 254; 
Goodwin vs. Amoskeag Ins. Co., 20 N. H., 73. 

Exceptions overruled. 


COURT OF APPEALS OF NEW YORK. 


JAMES C. WHITNEY, Respondent, 
vs. 


BLACK RIVER INS. CO., <Appellant.* 


The conditions in a policy against vacancy and non-occupation, must be construed 
in view of the subject matter of insurance. Where the policy on a saw-mill 
provided that it should be void if the premises became vacant and unoccupied ; 


Held, that delays and interruptions incident to the business, and involving its tem- 
porary discontinuance, were not within the contemplation of the parties. 


Where, through the breaking of machinery and other causes, work had at intervals 
been interrupted for several months, and no work had been done for sixteen 
days before the fire, but the lumber was on hand to continue the business ; 


Held, that the mill was not vacant within the meaning of the policy. 


The policy provided that it should be void if the premises ‘‘ shall be occupied or 
used so as to increase the risk.” 


Held, that only a new and different use of the property was prohibited. The con- 
tinued use of a planer which was already in use when the policy was issued 
was not an increase of risk in the absence of a warranty to the contrary. 

Judgment affirmed. 


Awnprews, J. 
The insurance was upon the plaintiff’s saw-mill, gang, water-power, 
and on his fixed and movable machinery, mill tools and implements 
* Decided January 16, 1878, 
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contained and used in the mill, and among the several pages of 
printed conditions and stipulations in the policy is a condition that if 
the premises become “ vacant and unoccupied” the policy shall be 
void. It is quite obvious that the parties did not intend by this pro- 
vision that the saw-mill should be inhabited, or that any person should 
remain in it so as to watch and guard it against fires in order that the 
plaintiff should have the protection of the policy. The siw-mill 
where the policy was issued was used during the day and was left 
open night and day, as saw-mills usually are. The plaintifflived near 
it, and the mijl had such oversight as under such circumstances he 
could give it. The saw-mill was not intended as a domicile, and the 
weaning of this condition when used in a policy upon a dwelling- house, 
may be quite different from its meaning when applied to a siw- mill. 
The conditi:n against vacancy, although designed mainly for cases 
where the building insured is used as a habitation, is however found 
in the policy and effect is to be given toit. But it is to be construed 
in view of the situation and character of the property insur d, and 
the contingencies affecting its use, to which this and other property of 
like character similarly situated is subject. The description in the 
policy shows that the defendant knew that the mill was operated by 
water-power, and as it was a saw-mill the insurer must be presumed 
to have known that saw-mills are or may be used as well for cus- 
tom work as for sawing the logs of the owner, and as machiuery was 
used for the operation of the mill, the fact that it was liable to break 
down and ueed repairs, must also have been within the contempla- 
tiou of the parties when the policy was issued. The interruptions of 
the business and the discoutinuance of the active use of the saw-mill 
by reason of low water, dimini:hed custom, or derangement of the 
machinery, if held to be a violation of the condition, and to create a 
vacancy and non-cccupution of the building within the true meaning 
of the condition, would greatly impair the value of the contract as a 
contract of indemnity, und the result would be, that the coutract 
would be deemed forfeited by the happening of events which might 
reasonxbly have been auticipated, aud which were among the common 
incidents of the business curried on on the insured premises. 

We do not think this would be a reasonable construction of the 
contract. Delays and interruptions incident to the business of con- 
ducting « saw-mill, although involvii.g a temporary d.scontinuance of 
the aciive use of the miil fur sawing purposcs, would not, we think, 
make the mill “vacant and unoccupied” within the meaning of the 
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policy. Take the case of the insurance of a church building, or school- 
. house, or cider-mill. Would the fact that the church was closed for 
six days consecutively each week be a violation of the condition in 
question, or would the schvol-house in vacation time, or the cider-mill 
when no apples were to be had, be without the protection of the 
policy? These illustrations serve to show that the condition against 
vacancy and non-occupation is to be construed and applied in view of 
the subject matter of the contract, and of the ordinary incidents at- 
tending the use of the insured property. 

The referee finds that the plaintiffs mill was not vacant and unoc- 
cupied at or before the fire, and this finding is conclusive unless, upon 
the uncontroverted facts, a vacancy and non occupation was estab- 
lished. We think the finding of the referee upon this question can- 
not be disturbed. The breaking of the journal the last of February, 
1873, rendered the gang of saws temporarily useless, and the condi- 
tion of the water making it difficult at that time to repair the journal, 
the repairs were not made. But the other saws continued to run 
without interruption into the last of March, when the sawyer who had 
been employed by the plaintiff left. He returned the first week in 
April, and did some sawing, and no more sawing was done until the 
last of April or first of May, when several hundred feet of lumber were 
sawed and some planing was done. The fire occurred on the 16th 
of May, aud no sawing had been done for sixteen or eighteen days 
before. But there were logs in the mill-yard and elsewhere, which 
the plaintiff intended to saw at the mill. There was lumber piled in 
the yard, and a small quantity was kept in the mill up to the time of 
the fire, from which from time to time small sales were made—the last 
one the day before the fire. The evidence would not have justified 
the finding that the plaintiff had abandoned or intended to abandon 
the use of the mill. There was no error, therefore, in the finding of 
the referee that the mill did not become vacant and unoccupied with- 
in the meaning of the policy. 

The policy also contains a condition that it shall be void if the in- 
sured premises “ shall be occupied or used so-as to increase the risk,” 
without the consent of the company. There was at the time of the 
insurance a planer in the mill, which was used from time to time in 
planing lumber cut at the mill, and this occasional use was continued 
after the policy was issued. It is claimed that this was an increase of 
the risk within the covenant. It is a conclusive answer to this posi- 
tion that the covenant only prohibits a new and different use of the 
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property from that to which it was applied when the policy was is- 
sued, by which the risk is increased. The continuation of an existing 
use, in the absence of warranty against such use, or fraudulent repre- 
sentation or concealment, neither of which is alleged in the answer, is 
not a violation of the contract,and it is not material that the com- 
pany did not know that the planer was used when the policy was is- 
sued. We have examined the exceptions to the admission and re- 
jection of evidence, and find no error iu the rulings of the referee. 

The judgment should be affirmed. 

All concur. 





